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Your Post-War Burner Needs 


When the war is over, great opportunities will arise in the gas-burning appliance 
field. The use of all types of gas fuel will be extended, and numerous improvements 
will be made in gas equipment. Appliance manufacturers, jobbers, dealers, should be 
planning now for vast consumer demand when the time comes. Also, after two years of 
restrictions, the market for replacements and repairs will be tremendous. 


While Barber has devoted a large part of its production facilities to important air- 
craft parts, we have preserved intact our shop equipment and key personnel—for 
the resumption of our customary line on short notice. 


Engineering refinements in our burners and regulators, which will enhance their 
service value, are constantly being worked out and will be put into production when 
Federal restrictions are removed. For new uses and new business on conversion burn- 
ers, appliance burners, and regulators—let Barber engineers share in your planning NOW. 


Write for complete catalog on all Barber products. 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


3ARBER BURNERS 
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: ® Compare this RIFAID 
[ with any poster die stock on 
) the market and see how it 
: gives you better threading 
3 service for your money. 


Direct action, handle to head 
to chasers, prevents cock- 
wobble: result — less effort, 
smoother threads. Workhold- 
er is quick and fool-proof, no \ = 
bushings to bother with. Al- 
loy or high-speed steel chaser 
dies for 1”, 14%”, 14%” and 
2”. A rugged steel-and-malle- 
able tool you’ll like, including 
the price! Ask for the 
RIZAIB 1R at your Sup- 
ply House—demand exceeds 
supply, but keep asking. 
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THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S.A. 






This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Pages with the Editors 


HE end of organized resistance in Europe 

lends fresh impetus to the examination 
of the problem of fitting the returning veteran 
back into his job as a civilian. With all due 
regard for official reminders that the great 
proportion of the young men in our armed 
forces are going to be utilized in the war 
against Japan, mopping up and occupying 
hostile areas of Europe, and that in any event 
transport difficulties and other routines will 
hold up returning veterans for quite a few 
months, practical business judgment dictates 
that the present is not too soon for shrewd 
industrial management to step up its reception 
program. 


Ir anything, such programs should already 
be well under way, because of the need for 
training supervisory people who are going 
to be responsible for putting the veterans back 
to work with the least amount of lost motion 
or friction. Viewed in this light it is just as 
well that the first batch of honorable dis- 
charges from the armed forces will begin with 
a comparatively modest trickle, mainly medical 
discharges. This stream will grow rapidly 
enough as the Army begins to sift through the 
large number of liberated American prisoners 
of war, older men, and, later on, men with 
large numbers of dependents who will be re- 
leased as a matter of more strict selection for 
continuing the war against Japan. 


¥ 


Te opening article in this issue is the 
product of a member of our own editorial 
staff, Francis X. WELCH, who has investigated 
the problem of fitting the returning soldier 
back into civilian life, not only from the stand- 
point of legal requirements, but also man- 
agerial expediency. He suggests that utility 
management might well consider “reindoctrina- 
tion” programs which go beyond strict com- 
pliance with the GI Bill of Rights and allied 
legislation to help the returning veteran. 


ONE point which Mr. WELCH briefly noted 
in passing is bound to be heard from repeatedly 
as the returning veterans join the ranks of 
utility employees. That is the inevitable and 
perhaps unconscious difference in attitudes 
of the civilian employees who stayed on during 
the war and the men who will come back from 
the fighting fronts. Right now, of course, 
civilians can’t say enough words of praise for 
the men and women who answered the call to 
the colors. They have bought bonds, accepted 
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Rate fixng has become definitely confused b 
the excess profits tax issue. 


(SEE PAGE 672) 


rationing, donated blood, and responded to the 
other patriotic demands. 


But when the last shot is fired and the 
patriotic stimulus of the grave struggle for 
our national security has passed into history, 
it is only realistic to expect little evidences of 
friction to make their appearance. It was so 
after the last World War. Maybe some of 
the oldtimers who were given new responsi- 
bilities just at a time when they ordinarily 
would have retired are not going to bow out 
too gracefully. Here and there the working 
wife may not be disposed to relinquish cheer- 
fully the new liberty of personal action which 
goes along with the war-swollen pay envelope. 
The teasing by the boys who come back of 
those who stayed at home for various reasons, 
however just’fied, may occasionally grow into 
grudges at the expense of personnel unity and 
good fe'lowship. 


Ir may seem rather scon even to mention 
tliese somewhat unpleasant problems while the 
not’s of victory are st'll in the air. But common 
sense tells us that it is not too soon to plan for 
them. Mr. WeEtcu’s article merely gives us 
some ideas about what to do about getting the 
veteran back to work. We hope in the future 
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Riley Unit at West Junction 
exceeds guarantee 





Houston Lighting and Power Company re- 
cently installed a 400,000 lbs./hr. Riley Steam 
Generating Unit, 1000 Ibs. drum design pressure, 
910°F. total steam temperature. The unit when 
producing 419,027 pounds of steam per hour 
operates at an efficiency of 83.55% though 
guaranteed efficiency was only 81.9%. 


TEST DATA 
West Junction Station 

Lbs. Steam per Hour 

419,027 lbs. 
Drum Pressure .. 893 Ibs. 
Superheater Outlet . 862 Ibs. 
Steam Temperature . 901°F. 
Air Heater Exit Temp. 349°F. 
LOSSES— 
Hydrogen in Fuel . 10.67% 
Moisture in Air. . 18% 
Dry Chimney Gas . 4.64% 
Radiation. .c-..4 .96% 
Efficiency . . . 83.55% 


100.00% 


Houston Lighting and Power 
Co. operates two additional Riley 
Units at Gable Street. 


| 4 i @ > COMPLETE STEAM GENERATING UNITS 


STOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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8 PAGES WITH THE EDITORS (Continued) 


to develop some constructive articles which 
will analyze the preblems of taking care of 
the veteran and the veteran’s civilian co-worker 
after the former has come back to work. The 
answer isn’t so simple as company bowling 
teams, social picnics, glee clubs, and so forth. 
Some of these inevitable points of friction are 
going to take considerable lubrication with the 
oil of human understanding to prevent growing 
into really hot trouble areas. 


vw 


I’ our haste to consider the problems of post- 
war, it would probably be unwise to forget 
the lessons which the war has 
taught us or didn’t teach us. There was, for 
example, the “brown-out.” Now that the 
brown-out has passed into memory, it is 
perhaps no longer improper to ask some very 
pertinent questions about it. Just what was 
the idea of the brown-out anyhow? Was it 
entirely to save coal? If so, how much coal 
did it save? Does our experience with the 
brown-out justify the conclusion that it might 
be a useful instrument to save coal in the 
future, if necessary? Is it possible that the 
brow n-out was, in part at least, a weapon of 
“war psychology” which would not be of 
practical use in combating a coal shortage 
during peacetime? If we ever should have to 
have a brown-out in the future, how would we 
go about putting one on? 


too quickly 


THESE questions suggested the reason for 
our decision to ask T. N. SANDIFER, Washing- 
ton business writer, to investigate the War 
Production Board’s experiment with the 
brown-out from its start and almost to its 
finish. The result was the article appearing 
in this issue (beginning page 681) which we 
feel is a minor historical document on how to 
put on a brown-out to save coal through cur- 
tailment of electric consumption. 


¥ 


P cepenger war-born utility problem which 
may give rise to some mischievous reper- 
cussions in the postwar period is the idea of 
reducing utility rates to absorb excess tax 
liability. Presumably, with the end of the 
Japanese war, we can reasonably expect some 
degree of curtailment in the present high rate 
of corporate excess profits taxes. But this will 
not by any means be the end of the argument 
that utility rates which produce excess profits 
tax liability ought to be reducéd accordingly. 
It is not unlikely that that argument will be 
given some emphasis. 


In this issue we present a timely article 
emphasizing this phase of the excess profits 
tax-rate question of the utilities (beginning 
page 672). It is by a newcomer to these pages, 
Loren W. East, a utility regulatory and 
industrial consultant now practicing in Los 
Angeles. Mr. East graduated from the Uni- 
versity of Southern California as a civil 
engineer in 1930 (BS) and immediately joined 
the staff of the California Railroad Commis- 
sion, engaging in valuation and rate studies. 
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T. N. SANDIFER 


Just how many pounds of coal were saved 
“in the gloaming” of the brown-out? 
(SEE PAGE 681) 


In 1937 he was appointed the commission's 
research engineer, and the following year com- 
mission examiner. He resigned from the com- 
mission to enter private practice in 1943. 


¥ 


I* this issue we introduce a brand-new de- 


partment, “Government Utility Happen- 
ings” (beginning page 690), in which we pro- 
pose to cover news developments and factual 
analysis pertaining to Federal, state, local, and 
cooperative pag in the public utility field. 
Admittedly, a “codperative” is not a unit of 
government in the same sense as a political sub- 
division. But inasmuch as our coverage shall 
have to do almost exclusively with REA co- 
Operatives, we consider them, in a financial 
sense, subject to government—at least for 
purposes of classification. 


WE do propose, however, to cover in this 
department all phases of various governmen- 
tal activities in any branch of public utility 
operations. 


would include, of course (in addi- 
electric power), gas, transporta- 
tion, water, and even — according to some 
recent agitation—telephone service. The ris- 
ing importance of the Federal government in 
the electric power production field is only one 
of the various reasons which indicate the need 
for such a specialized department. 


This 
tion to 


THE next number of this magazine will be 
out June 7th. 


Tne Oclitiviite 
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to Slash Utility Billing Costs! 


Speed created by the many automatic fea- Additional speed-producing auto- 
tures and complete electrification of the Model _—matic features include: proof that con- 
285 billing machine slashes unit billing costs. | sumption is correctly computed, repeat 


Model .285 is the ONLY completely elec- Printing, dual cross computation, dates, 
tified public utility billing machine that ©ftiage return, columnar tabulation, 
computes and prints balances automatically. and many others. 

The 285 gives you vertical accumu- 
lation and cross computation of con- 
sumption and revenue, plus cost-cutting 
efficiency whether you use the Register, 
Stub, or Ledger plans, or variations. 

Behind Remington Rand machines 
stand years of research . . . research 
that enables our specialists to set up 
plans tailored to individual needs for. 
greater savings. 

Such savings are waiting for YOU. 
Your nearest Remington Rand specialist 
will show you how, without obligation, 
of course. Phone him now, or write 
to us. 

Deliveries according to W PB regulations. 


Reminglon Rand 


BUFFALO 5, NEW YORK 


Bookkeeping Machines for YOUR EVERY Requirement 
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VULCAN PNEUMATICALLY OPERATED AUTOMATIC SEQUENTIAL 
SOOT BLOWER AND DESLAGGING SYSTEM 


The system designed to use either STEAM or AIR as the blowing medium 


AIR MOTOR DRIVEN ROTARY SOOT BLOWER UNIT 
WITH MULTI-JET HYVULOY, VULCROM, ALVULOY 
OR PLAIN STEEL ELEMENT AND BEARINGS 


“=VULCROMATIC MODEL LG-3 TYPE E-1 
Use Hy VULoy up to 1900° F, 
VULcrom or AlVULoy up to 1600° F 
and Plain Steel up to 900° F. 


AIR MOTOR DRIVEN WATER WALL 
DESLAGGERS AND GUN TYPE MASS 
BLOWER UNITS. 


MODEL RW AND MODEL RG=> 


12” Nozzle travel eliminates 
the necessity for air cooling 
in high temperature locations. 














Air motor driven long RETRACTABLE MODEL T-2 


For locations in boilers where the gas temperatures exceed 1900° F. 


Use either STEAM or COMPRESSED AIR as the Blowing medium. 

Continuous or intermittent puff blowing—whichever preferred. 

All units driven with air motors—pneumatically controlled. 

Automatic nozzle position indicators for all retractable units. 

Complete automatic remote control from a conveniently located panel. 
Pneumatically operated shut-off valve controlling the blowing medium to the 
system. 

Automatic drainage of the soot blower piping system. 

Automatic recording flow meter to record the steam or air consumption for each 
soot blower unit. 

Reduces Labor and Fuel costs. 

Reduces Maintenance and Operating costs. 


VULCAN SOOT BLOWER CORPORATION 


Du Bois, Penna. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“Instead of our fundamental doctrine that government 
is to be carried on according to law, we are told that 
what government does is law.” 


> 


“Today's double taxes on corporate earnings proper- 
ly ‘take the profits out of war.’ If they are allowed to 
stay unchanged they will take the prosperity out of peace.” 


¥ 


“The fundamental and sinister change that has oc- 
curred in tax theory is a shift from the historic principle 
of taxation for revenue to taxation as an instrument of 
social policy.” 


¥ 


“History may yet rank the TVA as the most important 
legislative achievement of the immediate prewar years. 
Its chief rival for that honor would be the Sccial Security 
Act.” 

a 


“|... if we are to win the war at home as well as 
abroad, we must pay just as much attention to demobiliz- 
ing the bureaucrats as we do to demobilizing the Army 
and the Navy.” 


» 


“Tf enough Americans come to the end of the war 
having a conviction that we all did what we ought to 
have done to win the war, the future of America will 
not be in doubt.” 


e 


“if the nation is going to have a system of industrial 
relations capable of assuming the burdens which lie ahead, 
it must develop collective bargaining as an institution 
functioning in the common interest.” 


¥ 


“We in America have for the first time in this con- 
flict strained our doing capacity to limits beyond our con- 
ception of our power, but we haven’t vet even tapped our 
thinking capacity. How much thinking power have we? 
And what could we accomplish if we applied our brains 
as hard and unreservedly to the problems that face us 
as the war ends, as we apply our mechanical genius, our 
energy, and our resources to war itself?” 


12 
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WORKING TOGETHER ON 
WARTIME ACCOUNTING 


Burroughs systems and installation men 
have been working constantly with 
officers in the armed services, 
government officials and war plant 
executives—helping them to find 
ways to handle all types of 
accounting with the greatest saving 
in manpower—helping them to adapt 
their Burroughs equipment to changing 
conditions and an increasing volume of work. 


There are many reasons why Burroughs has been best qualified 
to help during the trying war years. The Burroughs field staff has had 
years of intensive training in machine accounting, and a broad, 
diversified experience. Information services, with current, 

practical machine accounting information, are maintained 

in all Burroughs branches. Burroughs’ headquarters staff 

coordinates the total effort so that all Burroughs men 

are promptly informed of new, improved methods. 


Burroughs is ready at all times to help you 
make the fullest use of the Burroughs 
equipment you now own. 


oh 
oug % BURROUGHS ADDING MACHINE CO., DETROIT 32 


st IN MACHINES + IN COUNSEL - IN SERVICE 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES +» NATIONWIDE, MAINTENANCE SERVICE + BUSINESS MACHINE SUPPLIES 
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The New York Times. 
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Former Postmaster General. 
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President, Investment Bankers As- 
sociation of America. 


EprroriAL STATEMENT 
Manufacturers Record. 


ALLAN SPROUL 
President, Federal Reserve Bank 
of New York. 


WiLiiAmM H. Davis 
Former chairman, National 
War Labor Board. 
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“The main problem arising in reconverting to peace- 
time production will be time. Just as it took time to pre- 
pare our factories and man power for war production, 
so it will take time to reconvert them.” 


* 


“The acid test for TVA 1s going to come after the war 
when it is determined how much of that vast power pro- 
duction can be utilized by private industry. If a great 
part of it can be so utilized, well and good.” 


¥ 


“Will our government, after the war, live within its 
income and foster business growth, or will it take the 
easy way of deficit financing leading to political regi- 
mentation of business and unavoidably to the destruction 
of the American system of free enterprise?” 


> 


“Give the large investor his chance at capital gains, 
avoid soaking corporations with confiscatory taxes be- 
fore the money ever gets to the stockholders, help new 
and little business taxwise, and we will do more than 
anything else to get venture capital out into the open.” 


«* 


“There is no reason for businessmen to worry about 
high wages after the war. High wages will benefit every- 
body—if they are earned. The thing that business should 
be worrying about is how to train men to earn high wages. 
Labor should worry about teaching men to want to learn 
and earn. Government should encourage both or, at least, 
let them alone.” 

~ 

“If we are to attain ... such a level of postwar national 
income as the full-employment estimate of $140,000,000,- 
000 so widely used in current discussions, we shall need 
to have not only a great increase of private investment 
but (what is far more important in terms of compara- 
tive magnitudes) an expansion of consumption by at least 
40 per cent beyond any level previously known in times 
of peace and substantially above the current (civilian) 
wartime level, which is the highest in our history.” 


> 


“It is no exaggeration to say that in this social and 
economic field the day after victory will be a day of 
greater peril than the day before victory. Our realiza- 
tion of that has become so keen that we are actually 
inclined to find a factor of safety for our economy in 
a continuation of the Japanese war beyond victory in 
Europe, on the theory it would give us an economic in- 
terlude—half war and half peace—in which we might 
learn to make the reconversion from wartime production 
to civilian production with fewer shocks and at less 
peril.” 








the Switching Equipment 


SPECIALIST 




















As you seek Quality and Service - re- 
member that R&IE has been a specialist in 
the problems of Indoor and Outdoor Switch- 
ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning -Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
one of the several methods used to check 
design and performance. 


This same production may be serving 
The Load Tests made during de- you some day when peace-time reconstruc- 
velopment, during production, and tion calls for a broader application of re- 
after years of service, demonstrate liable switching equipment. 

that Hi-Pressure Contact Switches 

carry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

2 present War-time emergency. 


RAILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA. ... in Canado—Eastern Power Devices Ltd., Toronto 
Cooperating 100% with the War Effort 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 








1028 F 
Ixtapa 





‘OF BILL ANALYSIS 











LL but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? : 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your post-war rate and pro- 
motional programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
102 ihe tines New York 5, N.Y. 


Boston Chicago Detroit Montreal Toronto 
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The Highest Hlead* Francis Turbine in the Americas 





028 Feet Head .. . 39,000 hp. 
Ixtapantonge Development, Mexico 


assed 
Harney 


BALDWIN TURBINES 


Baldwin Turbines — of all types—are operating under the complete 


range of heads. 
Baldwin’s engineering experience can determine and provide the 


most economical application for your plant. 


THE BALDWIN LOCOMOTIVE WORKS, PHILADELPHIA, PENNSYLVANIA, U.S.A. 
1. P. MORRIS DEPARTMENT, EDDYSTONE, PA. + THE PELTON WATER WHEEL CO., SAN FRANCISCO, CAL. 


Ail 


THE BALDWIN 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 





NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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} ey who want to cut costs, speed and simplify the 
production of forms, bulletins, manuals, parts lists, etc.,will 
profit by reading Vari-Typer -- A New Tool for Business. Its 
sixteen three-color pages tell an interesting and informative 
story about the Vari-Typer Composing Machine, and its money- 
saving applications for all kinds of paper work.This free 
booklet shows you how to produce paper work at a fraction 
of your present costs. 


Somewhere in your organization there is work which can be 
done more economically by the versatile Vari-Typer. Reading 
this booklet will help you determine where you can use Vari- 
Typer,and show:you how to start Vari-Typer savings. Thousands 
of business organizations now use Vari-Typer.Get your copy 
of this timely message.Use the attached coupon.Write today! 


TEXT COPY SET ON VARI-TYPER 





Send me Vari-Typer -- A New Tool for Business. 


Name 





Company 
Address 











City 
® 7534 
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PULVERIZERS 


Fuel Storage in Unit Systems 


When pulverized fuel was first commercialized, storage systems were provided 





to insure an ample available supply of pu'verized fuel to meet sudden load swings] 
In unit systems there was considerable lag between the time of change in fee 
rate to the mill and the change in amou:t of pulverized fuel available at the 


burner. 


Shaft-mounted Damper trips open when exhauster 
Pulverizer shuts down allowing room air to 


Exhauster Rotor : Be Pe sweep conduits and burners clean Development of the Fos 


Incoming Coal to Feeder 
sialic sabes ter Wheeler unit system 


These dampers automatically 


isolate mill when exhauster incorporating the bal 


shuts down 














T mill (Hardinge type) pro 
Hot Air Shut-off Damper ia m ‘ 
“Tempering Air from vides a six to eigh 
B Forced Draft Fan ‘ 
AL ) minute supply of pulver 
Air added when necessary to pb‘ 
maintain velocity at low loads . 3 ized fuel. This reservoi 
Rotating Table Feeder ; ° 
of prepared fuel is al- 


ways in the mill ready to 


URL SAE ‘ meet additional de- 


raw coal entering mill 


mands of the boiler be- 
yond the rate at which 
it is being operated. 
Rate of feed is con- 
trolled to keep a con- 
stant level of fuel in the 
mill. 


FOSTER WHEELER CORPORATION @ 165 BROADWAY, NEW YORK 6, N. !. 


W FOSTER WHEELER W 
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The balanced osci 
e scil- 
. ney piston—a vee 
exclusive i 
EMPIRE eee. 


FROST 
MODEL 


Made with an all-bronze outer 
case for use by the multitude of 
water systems located below the 
frost belt. Has the same inner 
working mechanism as the EM- 
PIRE Oscillating Piston “Streeem- 
line” Meter, Type 12. Provides 
desirable all-bronze construction 
without sacrificing such proven 
EMPIRE features as accuracy, bal- 

aS ‘ ance, durability, and maintenance 

PITTSBURGH EQUITABLE M ee: convenience that have gained 
oneae MERCO NORDSTROM VALVE ETER co. wide acceptance for this basic de- 
icago Main Offices, PITTSBURGH, PA. sign. Made in sizes 5 "34" and 1". 


Kansas Cit Los A 
Bc A ngeles oe York _ Pittsburgh 


National Meter Division, oe. 


Boston '=: 
Houston 


ulsa Write for literature. 
N. Y. 
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WITH THE 


DAVEY 
AUTO-AIR 


Whether it’s breaking up a section of concrete, emergency welding, 
or doing more extensive construction work . . . this truck, equipped with 
the Davey-Auto-Air-Welding combination, assures fast transportation of 
crew, tools and materials . . . provides compressed air . . . furnishes 
electricity for welding ... and all power is supplied by the truck’s engine. 

You can save manpower, time, space, maintenance, and original cost 
by converting one or more of your trucks this way. Select one of these 
three units—the Auto-Air Compressor; the Compressor and Welder; or 
the Compressor, Welder, and Lighting Generator Combination . .. have 
it mounted locally on your truck with the Davey Heavy-Duty Truck Power 
Take-Off installed in the drive-shaft of the truck. 

Available in 60, 105, 160, 210 and 315 cu. ft. capacities Auto-Air and 
200 or 300 amp. welding generators. 

Utilities Are Making the Davey Pneumatic Saw Standard Equipment 

For cribbing, shoring, piling, bulkheading operations—felling and bucking trees. 

Under or above water operations »%& straight-edge cuts % clamping device which 


supports weight of saw performance in any weather % rugged construction for s 
and long service y% standard cross-cut teeth are easily sharpened. 
Bring Your Fagineoring. Library Up-To-Date 
Write for a copy of the free Davey Catalog E-172, which gives full information 
on Davey Compressors, Davey Truck Power Take-Offs and Davey Pneumatic Saws, plus 
other engineering data. 








D-145-3B 


DAVEY “x. 2 


DEALERS IN PRINCIPAL CITIES 
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I1LDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 


CRESCENT SERVICE CABLES 


: MPLOY 
Heat Resisting Insulation 


@ ALL CRESCENT SERVICE CABLE IS INSULATED 
with a Type R H super-aging, heat resisting rubber 
compound of the best grade obtainable that gives 
35%, to 44°, greater current carrying capacity than 
ordinary code grade insulated service cable.* 


@ Service cable is the, bottleneck limiting the amount 
of customer demand for all appliances and future 
business for the contractor, dealer, wholesaler and 


power supplier. 


*Sa2TaV9 AVMAUAVd GNV GCASVIONGA AVIT GHOOVNUIdA 


@ With CRESCENT SERVICE CABLE you get maxi- 
mum load capacity, long life and value. Made in Type 
SE, Style U as shown; Style A with a galvanized steel 
armor tape over the bare neutral conductor, and in 
Type SD, Drop Cable. Sizes #12 to #2 AWG in two 
and three conductors. 


*Based on 1940 N.E. Code. 


. CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


CRESCENT @ 


WIRE and CABLE “= 


MORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABLE 


TGV9 GUVOGdMIHS: STHUIM TOHLNAS 
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Save to Win 


with these four simple rules 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


— Fx 10¢e — 


CHLORIDE 
BATTERIES 





...is a vital principle 


of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care . . . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production: 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 
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-~ Johns-Manville insulating Fireblok has 
more surface area than five ordinary fire 
ick. The saving in installation time is apparent 
as is the reduction in costly furnace down- 
ne. In addition to larger size, J-M Fireblok has 
ese important advantages: 
asy Cutting and Fitting—can be cut with a saw 
d shaped with a rasp. Most special shapes can be 
from standard slabs, reducing inventories. 
inimum of Joints—the large size, compared to 
brick, reduces number and length of joints, re- 
ting in thermally more efficient construction. 
conomical Bonding—with reduced joint length, 
tblok requires a minimum of airset cement for 
nding. (J-M 1626 Cement was especially developed 
this use.) 
ses —use Fireblok wherever insulating Fire Brick 
recommended, as for industrial furnaces, flues, 


ns=-Manville 


last 40th Street, New York 16, N. Y. 


stacks, etc. Fireblok is suitable for the lining of doors, 
for suspended arches, and when tapered, for sprung 
arches of exceptional stability. 


The four types of Johns-Manville Insulating Fire- 
blok (lightweight insulating refractory linings in 
block form) are suitable for the same temperature 
ranges as the four J-M Insulating Fire Brick. 

J-M—1620 Fireblok for exposed temp. to 1600° F. 
As backup to 2000° F. 

J-M—20 Fireblok for use up to 2000° F. Exposed 
or backup. 

J-M—23 Fireblok for use up to 2300° F, Exposed 
or backup. 

J-M—26 Fireblok for use up to 2600° F. Exposed 
or backup. JOHNS-MAMVILLE 

For further information, call or write 
your nearest J-M office. 
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WITH GRINNELL 


Pre-Engineered 
SPRING HANGERS 


1. Compute the load 

2. Select the required stock size 

When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce engineering and 
drafting man-hours are required in designing. The 
Grinnell Spring Hanger will save this time — it is 
“pre-engineered for the job.” The capacity you 
need is conveniently “packaged” — one of 14 stock 
sizes. 
123% MAXIMUM CHANGE IN SUPPORTING FORCE 
OF SPRING IN >” VERTICAL TRAVEL--IN ALL SIZES 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 


COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 


14 SIZES AVAILABLE FROM STOCK--LOAD RANGE 
FROM 84 LBS. TO 4700 LBS. 

EASY SELECTION OF PROPER SIZES FROM SIMPLE 
CAPACITY TABLE 


INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 


UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 


Write for descriptive folder on Fig. 268 
Pre-Engineered Spring Hangers. 
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FIED BUSINESS METHODS 


“Where to go for information” 


OOKING for help in speeding up 
office routines, factory paperwork 
jobs? Just check the subjects listed here 
which apply to your business. These are 


uses of Addressograph wherever repe- 
titive writing is done. When Addresso- 
graph is used with other types of office 
equipment, you have the ideal combina- 
tion for efficient handling of paperwork. 


only a few of the many money-saving 





xounting 
Call Addressograph Agency 


counts payable 
Call Addressograph Agency 


counts receivable 
Call Addressograph Agency 


dressing 
Call Addressograph Agency 


Wertising 
Call Addressograph Agency 


wembly order writing 
Call Addressograph Agency 


sessing, tax 
Call Addressograph Age 


diting ' 
Call Addgasso 
ling 


esting 
Call Addressograph Ag 


ost records 
Call citi A 


edits and collections : 
Call Addressograph Ag 


Ustomer contacts 
Call Addressograph 


belivery schedules 
Call Addressograph Agency 


dividend records 
Call Addressograph Agency 


arnings records 
Call Addressograph Agency 


tmployee communications 
Call Addressograph Agency 


Call Addressograph Agenc 
Group insurance records 

Call Addressograph Agenc 
B dentifying 
Call Addressograph Agen 


_ PersoRWePreeérds 


Call Addressograph Agency ; 
ills of lading 

Call Addressograph Age 
heck writing : 
Call Addressograph Age 


. Propenyaok| records 


Seniority records 
Call Addressograph Agency 


Inventory control 

Call Addressograph Agency 
Invoicing 

Call Addressograph Agency 


Shipping 
Call Addressograph Agency 
ipping tags and labels 
Call Addressograph Agency 


Mailing lists ss 
Call Addressograph Agency, a 


Manufacturing records 


pi nature writing 
Call Addressograph Aon : 


Call Addressograph Agency 
Pay receipts 


Call Addressograph Agenc¥; ial security records 


Call Addressograph Agency 
Payroll deductions ificati d 

Call Add ecifications records 
fie Call Addressograph Agency 


ackholder records 
"Gall Addressograph Agency 


eping and inventory 


Call ee samy 
Call Addressograph Agency 


; Call Addressograph Agency 


mney | Taxes, records, billing and 
=|  collettions 


Call Addressograph Agency | Call Addressograph Agency 


Proxy notices | Tool crib control 
Call Addresses Agency Call Addressograph Agency 


Purchase order writi Unemployment compensation 
-_ Ride : - 4) Call Addressograph Agency 


ves and records 
%. Call Addressograph Agency 


[riting 


Remy ive } 
Pd Adon 


graph Agency | 
| War Bond writing 


Routing 
Call Addressograph Agency 


Call ines Agency | 


Sales pase oem elfare payee 


d Addressograph agencies are located in all principal cities. 
Addressograph-Multigraph Corporation + Cleveland 17, Ohio 


Addressagraph 


SIMPLIFIED BUSINESS METHODS 


Addressograph and Multigraph are Registered Trade Marks of Addressograph-Multigraph Corporation 
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Two WARS 


have taught the value of Trident 

Water Meters—“their economy, 

durability, quality and low main- 

tenance cost,” to quote this steady 
buyer of Tridents for 
over a quarter-cen- resentative will be 
tury. So blueprint glad to give you 
your future water any facts you maj 
meter buying wisely. require. 


L vestigate Trident 
Water Meters. Yo 
nearest Trident rep- 








—— EE 


NEPTUNE METER COMPANY ¢ 50 West 50th Street « New York 20, N. Y. 
ranch Offices in CHICAGO, SAN FRANCISCO. LOS ANGELES, PORTLAND, ORE.., 
DENVER, DALLAS. KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters. Ltd.. Long Branch, Ont., Canada 





ad 
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LAN NOW FOR 1945 WITH 
MERCOID CONTROLS 





MERCOID HAS WHAT EXPERIENCED 
ENGINEERS WANT IN AN AUTOMATIC CONTROL 


1. Designed for positive safety—the prime purpose of a control. 


2. Built for years of dependable performance—a very desirable 
feature. 


3. Simplified for ease of installation—appreciated by the trade. 


4. Convenient facilities for making understandable adjust- 
ments—no time lost in calculating or guesswork. 


. The only 100% Mercury Switch Equipped Control Line— 
which means that all “makes” “and breaks” in the electrical circuit are 
hermetically sealed, therefore immune to dust, dirt, corrosion, open arcing, 
pitting, or sticking of contacts—all common causes of contact trouble. 
Mercoid Switches provide an electrical contact that will give millions of 
perfect operations. 


The above facts merit your 
consideration. For detailed 
information see Mercoid 
catalog No. 600. 
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THE MERCOID CORPORATION, 4219 BELMONT AVENUE, CHICAGO 41, ILL. 
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RMR oS ge 
SORT ee a8 ay ang 
RUS OE Bo ae 


An Elliott 5400-kw. synchronous generator for ship 
propulsion. A large number of these units are under 
construction in our Ridgway plant. They typify Elliott 


engineering excellence, and care in construction detail. 


L L | go 


Electric Power Dept., RIDGWAY, PA. 
Plants at: JEANNETTE, PA. * RIDGWAY, PA. 


SPRINGFIELD, O. «© NEWARK, N. J. 
DISTRICT OFFICES IN PRINCIPAL CITIES 


STEAM TURBINES + GENERATORS *« MOTORS « CONDENSERS e« FEEDWATER HEATERS 
AND DEAERATORS « STEAM JET EJECTORS « CENTRIFUGAL BLOWERS ¢ TURBOCHARGERS 
FOR Di N N : : . . . 





























Atilities Almanack 


Due to wartime travel restriction, conventions listed are subject to cancellation. 


Missouri_ Valley Electric Association, Accounting Conference, concludes mecting, 
Kansas City, Mo., 1945. 




















{ American Water Works Association, New Jersey Section, will hold meeting, June 8, 
1945. 





| Institution of Gas Engineers will hold annual meeting, London, England, ey) 
June 12-14, 1945. 





| Central Western Shippers Advisory Board will hold meeting, Omaha, Neb., June 14, 
1945. 





Interstate Oil Compact Commission will hold quarterly meeting, Oklahoma City, Okla., 
June 15, 16, 1945. 





American Society of Mechanical Engineers will hold semiannual meeting, Chicago, 
lil., June 18-20, 1945. 





Canadian Gas Association will hold annual conference, Murray Bay, Quebec, June 
19-22, 1945. 








National Rural Electric Coéperative Association will hold meeting of national board of 
directors, Chicago, Ill., July 17, 18, 1945. 


@ JUNE +) 














© Tllinois Power Company holds annual stockholders meeting, Monticello, Ill., 1945. 





{merican Water Works Association, Michigan Section, will hold meeting, Flint, Mich., 
Sept. 12, 13, 1945. 





American Water Works Association, Southwest Section, will hold meeting, ‘ed 
Oct. 15-17, 1945 





| American U'ater Works Association, North Carolina Section, will hold meeting, Char- 
lotte, N. C., Now. 5-7, 1945. 





American Water Works Association, New Jersey Section, will hold meeting, Atlantic 
City, N. J., Nov. 8-10, 1945. 





American Gas Association ‘starts local domestic gas research conference, Chicago, 
5 


Til, 1945. 
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Signal Corps Photo 


Honorable Service Button 


More than a million veterans of the armed forces are now entitled 
to wear the Honorable Service Button which is issued to each individual 
on his discharge from the Army, Navy, Marine Corps, and Coast Guard. 

While this button should entitle its wearer to the respect of Ameri- 
cans everywhere, the War Department ,is frequently informed that the 
public does not generally recognize the meaning of the emblem. Veterans 
with long combat service overseas, now returned to civilian life, have the 
unpleasant experience of being challenged for their failure to appear in 
uniform. Their badge of honorable service has not been recognized. 
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When the Veteran Comes Back 
To His Utility Job 


The utility companies with their exceptionally sta- 

bilized character of work have a unique opportunity 

for helping their returned soldiers help themselves 
in solving their postwar employment problems. 


By FRANCIS X. WELCH 


he would “rather have three bucks 

than three cheers.’”’ When the 
thousands of men and women now on 
leave with the armed forces from their 
jobs in the utility industry come back, 
they are going to feel pretty much the 
same way about it, according to all in- 
dications. Coming-home parties, wel- 
come-back lunches, and pretty speeches 
are all very nice. We may be sure that 
smart utility management is going to 
see that this end of the business is done 
up in proper style. But when the last 
speech has been made, the last toast 


[ was Will Rogers who once said 
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drunk, the last bouquet thrown, and 
the last note of festive music has died 
away, the returning veterans will want 
to see something really on the line be- 
side overstrict compliance with what 
he is legally entitled to under the GI 
Bill of Rights, and allied legislation.’ 





1 Reémployment rights of veterans are vari- 
ously provided in the following public laws: 
Selective Service Act of 1940 (as extended 
1941), Army Reserve and Retirement Service 
Law of 1940; Merchant Marine Service Act 
of 1943; the “WAC” Act of 1943; the GI Bill 
of Rights, 1944. Selective Service policies on 


‘reémployment are set forth in a special local 


board memorandum, 190(a), which interprets 
specific questions arising under § 8 of the Se- 
lective Service Act. 
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It’s a tough problem for manage- 
ment—probably one of the most chal- 
lenging in the industry’s entire history 
of personnel relations. A host of ques- 
tions arise at the very mention of the 
phrase “returning veteran.” Leaving 
the statutory requirements to one side 
for the moment, utility management in 
common with other industrial manage- 
ment will find itself up against such 
puzzlers as these: 


l MayBeE the returning veteran 
e doesn’t want his old job back. 
Maybe he has grown out of it. The 
smart young ex-shipping clerk, who 
has graduated into a crack pilot with 
a couple of bars on his shoulder, proba- 
bly is not apt to be interested in re- 
turning to his old responsibility as 
maestro of the shipping platform. 
What are you going to do about that, 
Mr. Manager? The law says your re- 
sponsibility ends with giving Captain 
Joe back his old job, or one of equal 
status plus such seniority treatment as 
he would have obtained if he had re- 
mained in your employ. But does your 
responsibility really end there? Captain 
Joe probably wouldn’t think so. 


2 Mayse the old job isn’t there any 
e more. Techniques have changed 
in a number of utility operations, 
which is only reasonable to expect over 
a period of three or four years. Maybe 
Captain Joe or GI Joe.wouldn’t know 
the first thing about picking up the job 
which has now succeeded his old job. 
Maybe he wouldn’t be qualified for it 
for various reasons. 


JOE ts going to have to be “rein- 

e doctrinated” in a number of ways 

to fit him back into civilian employ- 
MAY 24, 1945 


ment. And the process will take all the 
tact management can muster to avoid 
offending Joe who is likely to be quite 
sensitive anyhow. He may be actually 
timid about getting back into the 
swing of things. He will have to trade 
his tough “top sergeant bark”’ for the 
“customer -is-always-right” attitude. 
He will have to take care of company 
equipment a lot differently from the 
way he used to burn out the enemy with 
Uncle Sam’s best war matériel. These 
changes must be made for Joe’s own 
good—to fit him into any sort of 
proper civilian life. But he probably 
would not appreciate it, if the need for 
reéducation were put up to him in just 
that way. 


4 Jor will have to be sold on his 
e job, the future it holds for him, 
and his fellow workers. Joe has seen 
some pretty dazzling action in all cor- 
ners of the world. Like as not, he has 
been exposed to some propaganda here 
and there not overcomplimentary to 
management or the need for continuing 
private enterprise in the utility busi- 
ness. 

The old plant is likely to seem 
pretty tame after the novelty of wel- 
come-home parties wears off. It is go- 
ing to take a first-rate job of glamor 
propaganda to convince Joe that he is 
better off working with his old outfit 
than trying to crash the more sensa- 
tional lines of golden promise now 
getting so much free publicity, such as 
commercial aircraft, electronics, plas- 
tics, and so forth. 

Failure to convince Joe of this would 
mean not only that the utility industry 
would lose its fair share of the best 
and brightest of the returning veterans, 
but it would eventually mean a disillu- 
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sioned Joe when he finds himself in the 
terrific competition which will surely 
come in postwar years when those so- 
called glamor industries become over- 
crowded and even begin to lay off some 
of the people now working in them. 


THE returning veteran will look 
e to management for more than 
strictly measured compliance with the 
GI Bill of Rights and other laws. He 
will look to management for leader- 
ship, for guidance, personal interest in 
his own welfare. Failure to meet these 
expectations will lose, for the particu- 
lar management responsible, an oppor- 
tunity for gaining loyalty which may 
never come again. Living up to these 
expectations, on the other hand, will 
put management in so solidly with re- 
turning veterans that future personnel 
relations will not only be exemplary of 
themselves, but in turn flow over into 
flourishing public relations. 


N°’ let us take a look briefly at the 
GI Bill of Rights. Not every vet- 
eran is strictly entitled to reemployment 
in his old organization. The returning 
veteran is entitled to his old job or a 
job of like seniority, status, and pay 
under the following specific condi- 
tions: 


a. If he or she has been honorably 


discharged from the Army, Navy, Ma- 
rine Corps, Coast Guard, and corre- 
sponding female services. 


b. If application for such reinstal- 
ment is made within ninety days of 
either mustering out or termination of 
hospitalization. 


c. If the veteran has been a perma- 
nent employee and if the employer’s 
operations have remained so un- 
changed as not to make such reém- 
ployment “impossible or unreason- 
able.” 


d. If the returning veteran is still 
able to perform either the duties for- 
merly performed or comparable duties. 


HERE are a number of variations 

of “discharge” from the various 
branches of service. A safe guide as to 
whether the returning veteran has the 
right under law to reémployment by 
reason of the nature of his discharge 
is the color of the discharge papers. If 
they are white, the veteran is entitled 
to reémployment (with the sole excep- 
tion of former Marine Corps men who 
may have a discharge under other con- 
ditions than “honorable” printed on 
white paper—forms 385a and 385c). 
If the discharge papers ‘are either yel- 
low or blue, however (regardless of 
the branch of service issuing them), 
the holder is not entitled as a matter 
of right to reémployment. 


e 


right under law to reémployment by reason of the nature of 


q “A SAFE guide as to whether the returning veteran has the 


his discharge is the color of the discharge papers. If they are 
white, the veteran is entitled to reémployment (with the sole 
exception of former Marine Corps men who may have a dis- 
charge under other conditions than ‘honorable’ printed on 
white paper—forms 385a and 385c). If the discharge papers 
are either yellow or blue... the holder is not entitled as a 
matter of right to reémployment.” 
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HE Research Institute of America 

has recently published an excellent 
comprehensive analysis of the various 
questions arising, or which might con- 
ceivably arise, in trying to interpret 
these general requirements of laws 
affecting veteran reémployment.? These 
include such questions as: What con- 
stitutes “employment” (whether the 
independent contractor would qual- 
ify) ? What constitutes “temporary” ? 
What obligation obtains where several 
employees have successively left for the 
armed forces after occupying the same 
job? Under what circumstances may 
reémployment rights be waived by 
agreement? Under what circumstances 
is the employer relieved of his obliga- 
tion to rehire the veteran because of 
changed operating conditions (such as 
installing utility facilities in military 
camps under types of construction 
which no longer will be used after the 
war)? 

But these questions are confined to 
what the former employer must do un- 
der the law. Utility management will 
want to be familiar with those require- 
ments, of course, because failure to 
comply—even through inadvertence or 
honest mistake of law—exposes the 
employer to heavy penalties, including 
damage suits for back pay as of the 
day when a specific veteran should have 
been rehired. (This was decided by a 
Federal District Court of Kentucky in 
Hall v. Union Light, Heat & Power 
Co. February 21, 1944.)® 

It is also interesting to note that the 
usual Federal statutory pattern of dis- 
crimination and partiality against busi- 


2 See “Rehiring Your Company’s Veterans,” 
Analysis 38, published by Research Institute 
of America, 292 Madison Avenue, New York 
17, New York, February, 1945. 

253 F Supp 817. 
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ness-managed utilities, as compared 
with government-owned utilities, ob- 
tains even in these rehiring-of-veterans 
provisions. Specifically, the GI Bill of 
Rights and other laws do not apply to 
state, county, or municipal govern- 
ments. They have no legal duty to re- 
hire ex-employees. It is only fair tonote, 
however, that Selective Service has 
been urging local bodies to reserve po- 
sitions for veterans aid give them 
every possible consideration.* A good 
many municipal administrations have 
done so, following the example of 
Mayor LaGuardia of our largest city. 


B” merely glancing back over the 
conditions, enumerated above, to 
reémployment of veterans shows the 
inadequacy of any reémployment policy 
based upon strict compliance with 
statutory requirements. For example, 
the law says you do not have to rehire 
a former employee if he is no longer 
able to fill the job. That means that a 
former bus driver whose sight or hear- 
ing has become affected by a casualty 
experience has no right to his old job 
as a bus driver. But will the really smart 
transportation company stand on this? 
The very question suggests the sensi- 
ble answer. It will look around the plant 
and see if there is a job the veteran 
with impaired eyesight or hearing can 
perform satisfactorily. 

Admittedly, there is a point beyond 
which a utility cannot go in filling up 
its postwar personnel ranks with em- 


4In his very first executive order after as- 
suming office, President Harry S. Truman au- 
thorized the U. S. Civil Service Commission to 
certify for probationary service leading to per- 
manent status persons who entered the armed 
forces of the U. S, between May 1, 1940, and 
March 16, 1942, and whose names appeared on 
Civil Service list, of eligibles at any time be- 
tween those dates. 
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Educating Returning Veterans 


“... public utilities, with their exceptionally stabilized character of em- 

ployment (indicated by the low turnover rate), have a unique opportunity 

for helping the veteran help himself along an educational line. Educating 

returning veterans would naturally fall under two classifications: (1) 

a retraining program to fit him for his old job or a new job; (2) a pro- 

gram of general education to enable the veteran to improve his prospects, 
living standards, and mentality.” 





ployees who are too obviously or too 
seriously handicapped. Proportionate 
casualties of the American armed 
forces today do not indicate that, on 
the average, there will be such a serious 
problem that it cannot be solved in 
most cases with the use of a little in- 
genuity, tact, and understanding. It is 
hard to conceive that a utility’s public 
relations would suffer merely because 
a former lineman has been transferred 
to “complaint adjustments” because of 
a stiff leg. If the Purple Heart is a 
badge of honor, then we must pay it 
homage in deed as well as with praise. 

What company would really want to 
stand on the fact that certain operating 
techniques had changed, as a reason 
for refusing to give a veteran back his 
job? Technically, the job may no longer 
exist and legally the company may have 
no obligation to rehire, although that 
would depend on factual circumstances 
in each case. Finding a place for the 
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returning veteran in such a situation 
would really be following a policy that 
could not fail to impress company em- 
ployees and establish a substantial 
credit reserve of loyalty which the com- 
pany may well need in the future. 


‘T= same with the other conditions. 
Should not the utility consider 
finding a job for the former “tem- 
porary” employee, and perhaps even 
the lad from the conscientious objec- 
tor’s camp, who, of course, has no legal 
right to reémployment at all although 
he performed work under government 
supervision and contributed indirectly 
to the war effort? 

Giving more than the legal pound 
of flesh to these who find themselves 
in a position of not having the right 
to “demand” anything at all, is one of 
the opportunities for establishing solid 
employee relations in the process of re- 
hiring the returning veterans. 
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A what about special benefits to 
which utility employees on leave 
with the armed forces may not be 
strictly entitled under the law? The 
Bell telephone system has established a 
noteworthy precedent along this line. 
Consider the following passage from a 
letter which went out to every man and 
woman in the armed forces who for- 
merly worked for any of the associated 
companies of the Bell telephone 
system : 

First, you will receive full credit for Bell 


system service under the benefit and pension 
plan for the entire period of your leave. 

SECOND, your rate of pay when you return 
to work will be the same as if you had 
worked continuously with the company in 
the job you held when you went on leave. 

This means that your new rate of pay will 
include all increases which you would have 
_— if you had stayed at work in that 
job. 


Of course, many of these benefits the 


telephone company would have to al- 
low, anyhow, under the law, such as re- 
storing seniority rights and the allow- 
ance of other systematic benefits (both 
in pay and pension rights) which had 
been set up and in operation before the 
veteran left for the service. Wage ad- 
justments for the same job, approved 
during his absence by the War Labor 
Board, would also be due the returning 
veteran. 

But the returning veteran is not en- 
titled to retroactive benefits and pen- 
sion funds set up during his absence. 
The Bell system announcement would 
seem to waive any question on that 
point.. That such concessions redound 
to better public relations of the operat- 
ing utilities involved is seen from the 
following passage from an editorial in 
the San Francisco Call-Bulletin, which 
commented at length on the Bell sys- 
tem letter excerpted above: 
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It is not hard to imagine what a letter like 
that means to men fighting their hearts out 
in Germany, or on the Pacific islands, or on 
the sea, or in the air above or the depths 
below it. 

This is not just a promise of jobs back 
because the government or the law says the 
fighting men have a right to them. 

It is a welcome back to men and women 
who are wanted back. 

“You may rest assured that a real welcome 
awaits you and we look forward with great 
pleasure to the time when you are back in 
the family circle,” says the letter. “We want 
and need your help in the great work which 
we will have to do after the war.” 

A lot of good feeling as well as good sense 
went into that letter, and it would be a 
pleasure and a thrill to see the faces of the 
boys when they read it. 


i bux Bell system example comes to 
mind readily because it is such a 
large single organization, occupying 
so much of the operating telephone in- 
dustry field. But other utility organiza- 
tions in the less consolidated fields of 
public service, such as gas and elec- 
tricity, have taken equally advanced 
positions in the matter. Typical is the 
plan worked out by Public Service 
Corporation of New Jersey, which will 
restore not only all benefits to the re- 
turning veterans but features an edu- 
cational program that should not only 
help to fit the returning veteran back 
into his civilian job but immeasurably 
improve his chances for advancement. 

In this respect, public utilities, with 
their exceptionally stabilized character 
of employment (indicated by the low 
turnover rate), have a unique oppor- 
tunity for helping the veteran help him- 
self along an educational line. Educat- 
ing returning veterans would naturally 
fall under two classifications: (1) a 
retraining program to fit him for his 
old job or a new job; (2) a program 
of general education to enable the vet- 
eran to improve his prospects, living 
standards, and mentality. 
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The first of these is simply good 
business. The approach to fitting the 
returning veteran into his civilian job 
involves matters of special considera- 
tion, discussed in an earlier article in 
this publication.® Particular utility 
managements will naturally want to 
develop their own programs for “rein- 
doctrination,” which will take into con- 
sideration the peculiarities of their own 
plant organizations. But there are gen- 
eral considerations to be kept in mind, 
such as helping the “battle-fatigued” 
veteran to come back to a normal civil- 
ian psychology, making allowance for 
other changes in the psychological 
make-up of the veterans, traceable to 
their combat or other experience; 
bridging the gap between returning 
veterans and civilian employees who 
have stayed on the job and may be 
slightly resentful or impatient with the 
returning veteran who has grown 
“rusty.” 

All these problems are part of the 
delicate task of reindoctrination which 
must largely be placed in the hands 
of foremen and other supervisory 
personnel. 


5“Fitting Future Veterans into Postwar 
Jobs,” by Guy E. Trulock, Pustic Utiiities 
ForRTNIGHTLY, Vol. XXXIV, p. 347, Sept. 14, 
1944, 


—— government is willing to help 
retrain veterans where an em- 
ployer’s own plant lacks sufficient fa- 
cilities to develop a program of its own. 
Information may be obtained by writ- 
ing to the War Manpower Commission 
headquarters at 1778 Pennsylvania 
Avenue, N. W., Washington, D. C., or 
to any regional agency. 

The second classification—general 
education aid—is not in any sense an 
obligation of the employer under the 
law. It is a partial obligation of the 
government. Any veteran who was un- 
der twenty-five years of age at the time 
of his induction has the option of go- 
ing to school at the government’s ex- 
pense when he comes home. The gov- 
ernment will allow such veterans up to 
$500 a year for tuition, plus $50 a 
month maintenance, or $75 a month if 
he has dependents. 

Obviously, not all veterans, even 
those under twenty-five at the time of 
induction, will be qualified or will even 
want to take advantage of this educa- 
tional opportunity at government ex- 
pense. A great many will not be quali- 
fied scholastically to do so. But there 
may be others who are qualified to go 
on to higher education but unable to 
do so because of family obligations 
which require that they get back into 


& 


of induction, will be qualified or will even want to take ad- 


q “... not all veterans, even those under twenty-five at the time 


vantage of . . . educational opportunity at government ex- 
pense. A great many will not be qualified scholastically to do 
so. But there may be others who are qualified to go on to 
higher education but unable to do so because of family obliga- 
tions which require that they get back into full-time employ- 
ment as soon as possible. Where this occurs among former 
utility employees, there may be an opportunity for manage- 


ment to codperate.” 
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full-time employment as soon as possi- 
ble. Where this occurs among former 
utility employees, there may be an op- 
portunity for management to co- 
operate. 

Let us go back to our early example 
of the former shipping clerk who 
comes back as Captain Joe. He does 
not want to go back to the shipping de- 
partment, During the war years he has 
accumulated a wife and a couple of 
babies, or perhaps some collateral de- 
pendents. Captain Joe had a good high 
school education and maybe a year or 
two of college that would qualify him 
for preliminary entrance to profes- 
sional schools. It may be possible for 
him to attend evening sessions in law 
or accounting or foreign service. 


[> us assume your Captain Joe 


would like to be a lawyer and is 
willing to work hard. Why not find 
him a place in the general counsel’s 
office where he can knock off at 5 
o’clock and go to evening law school 
for three or four years? Chances are 
that if such a coordinated program 
were worked out for Captain Joe he 
would meanwhile become so familiar 
with the company’s legal problems as 
to be a valuable attorney by the time 
he had passed his bar examinations— 
one which the utility company would be 
glad to pick up as a seasoned legal aide. 
Other utility employees may simply 
want to round out their educational 
background through part-time exten- 
sion courses, without any special pro- 
fessional ambitions—but merely be- 
cause their education was interrupted 
by circumstances beyond their control. 
Stretching a point to let such a former 
employee go on to complete a high 
school course or even get an AB or 


BS can pay dividends in future em- 
ployee relations all out of proportion 
to the slight concessions involved. 

Of course, a utility company as such 
could have little justifiable interest in 
educating doctors or dentists or others 
who want training that would eventu- 
ally lead them to leave the employment 
of the company. But if an employee’s 
educational ambitions, otherwise justi- 
fied by a qualified background, can be 
made to coincide with some sort of a 
future within the framework of the 
company’s employment, it is not unrea- 
sonable for utility management to ex- 
amine at least what can be done in each 
particular case. 


 jamecarile utility management will 
want to have a timetable for prepa- 
rations to receive the returning veteran. 
Indeed, it is almost too late for some 
phases of this over-all program for 
special training of foremen and other 
supervisory people who, in turn, have 
to train the returning veterans. This 
should have been started weeks ago 
and, if not, should be started immedi- 
ately. Other general steps to be taken, 
in the approximate order of their 
chronology, are as follows: 

(a) Checking the number of re- 
turning veterans. This can be done 
primarily from the company’s employ- 
ment records, modified by data on in- 
dividual cases, to indicate the total 
number entitled to return, the total 
number who want to return, and the 
total number requiring special con- 
sideration, such as casualties, those 
whose jobs have been revised, have 
been superseded, and so forth. 

(b) Checking the returning veteran's 
occupational possibilities. This has to 
be done either by questionnaire or in- 
terview, or a probable combination of 
both. Some company managements 


MAY 24, 1945 670 





ee a eee a ee ee ee a le 


WHEN THE VETERAN COMES BACK TO HIS UTILITY JOB 


may not even want to give up when 
the veteran entitled to return indicates 
that he does not desire to do so. They 
will want to find out why. Maybe the 
trouble is something the company can 
fix up. Maybe it is the case of an es- 
pecially gifted employee who has 
fallen under the luré of some other in- 
dustry where he would not make out 
as well. Under this heading also must 
come the examination of the veteran’s 
personal desires about education, per- 
manent employment, whether he is 
married or intends to get married, and 
if so whether he is satisfied to settle 
down in one community or might pre- 
fer to be transferred to another com- 
munity within the company’s service 
area. Information on the number and 
status of dependents would come un- 
der this heading. 

(c) Job analysis for the returning 
veteran. In the case of the handicapped 
veteran, whether the trouble is psy- 
chological or physical, it is clear that 
a special arrangement will have to be 
made to find out just what the veteran 
can do. This must be checked against 
an analysis of the jobs available. The 
supervisor of the management’s over- 
all reémployment department (and 
there should be one already appointed, 
preferably a veteran) will probably 
want to set up his own technique for 
medical examination. Aside from the 
handicapped veteran, a job analysis is 
naturally a part of the tool kit used by 
any well-established personnel direc- 
tor along with the usual aptitude tests 
and so forth. For reasons already dis- 
cussed, special application of these 
traditional implements will have to be 
worked out to fit the needs of the re- 
turning veterans. 

(d) Appellate supervision of vet- 


eran rehiring is a necessary subsequent 
development to give the veterans con- 
fidence that top management is willing 
to review any decisions made by the 
ordinary personnel department. These 
would include differences arising about 
seniority or pension rights, whether 
the job given the returning veteran is 
one of “equal prestige” in cases where 
the old job is no longer available. And, 
of course, there is always the handling 
of requests for special concessions such 
as extension of the 90-day limit fixed 
by law, during which the returning 
veteran must apply for reémployment. 
Labor unions, both on behalf of their 
own members and even nonmembers, 
are likely to raise such questions and 
wise management will, in shops where 
union organization is an accomplished 
fact, consult with union leaders on the 
handling of any request for appeal and 
review by the dissatisfied employee. 
Some managements have even gone to 
the extent of seeking employee and la- 
bor union advice in the drafting of 
questionnaires and other details. 

(e) Estimate of postwar employ- 
ment need. The returning veteran will 
feel a lot more satisfied returning to 
his old employment if management 
will take the trouble to outline for him, 
more or less, just “what’s on the 
menu” for future expansion of com- 
pany activities. He would like to be as- 
sured, of course, that he is going to 
come in for his share of promotions 
and opportunities when the company 
gets around to tackling that proposed 
postwar construction or operational 
program. It is not against the rules of 
the business game to tip your cards to 
those who expect to be playing on your 
side. It might make them a great deal 
more ambitious. 





Bang, Bang, Bang Went the Trolley 


ASSENGERS stood on street corners of a Cleveland, Ohio, trolley line 
WP cccaae and swore mildly as an empty streetcar raced by without 
stopping, even for red lights. The car had been commandeered by 
three gunmen, who robbed the motorman and conductor and forced them 
to run the car at full speed for sixty blocks before calling a halt. to the 


wild ride. The thugs escaped. 
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Bearing of Excess Profits Tax 
On Utility Rates 


Analysis by the author of the effect of the Federal 

tax on utility net earnings, leading him to the con- 

clusion that the disallowance of the tax should not be 
used to fix the charges of regulated utilities. 


By LOREN W. EAST 


URING the last twelve months a 
number of regulatory commis- 
sions instituted formal rate 

proceedings in an effort to reduce 
utility rates through the elimination of 
the so-called ‘war taxes’ and particu- 
larly the disallowance of the Federal 
excess profits tax as an operation ex- 
pense for rate-fixing purposes. 

This action was prompted from the 
relationship existing between the tax 
rate and the net revenue retained by 
the utility—the argument usually being 
that 854 cents of the dollar represented 
Federal excess profits tax and only 
144 cents remained with the utility. 
Little or no effort was apparently made 
to determine the essential facts within 
the excess profits tax law which made 
it possible for a regulated public utility 
to create an excess profits tax liability, 
in substantial amounts without in- 
creasing the utility’s earnings. 

While in a number of instances the 
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excess profits tax was singled out by 
regulatory commissions as question- 
able, one Pacific coast state commission, 
on its own motion, issued a “show 
cause’ order directing a major utility 
under its jurisdiction to show cause 


why interim rates for gas should not be 
made effective corresponding to a gross 
revenue reduction that would result by the 
elimination in whole or in part from operat- 
ing expenses Federal war taxes. 

For the purposes of this proceeding, Fed- 
eral war taxes shall be construed to be all 
Federal excess profits taxes and other Fed- 
eral income taxes, which are at rates in ex- 
cess of the highest rate prevailing under the 
Internal Revenue Laws applicable to the 
years 1936 to 1939 inclusive. 


Without argument it is conceded 
such a show-cause order scrapes the 
bottom of the barrel in so far as re- 
ducing, to a possible maximum, rates 
and earnings of the utility, because 
during the period 1936 to 1939 the 
Federal corporation income tax was at 
a rate of approximately 18 per cent. 
Today the corporation income tax rate, 
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24 per cent plus a surtax rate of 16 per 
cent, results in the 40 per cent tax rate 
for normal income tax and surtax. In 
addition to the normal tax and surtax 
all earnings above a specific amount 
are taxed at the rate of 95 per cent for 
the Federal excess profits tax; this tax 
being subject to a postwar credit of 10 
per cent resulting in an effective Fed- 
eral excess profits tax rate of 85.5 per 
cent. 

The purpose of this article is to dis- 
cuss the application of a regulatory 
theory designed to eliminate the Fed- 
eral excess profits tax and, through ex- 
amples, to show that the Federal ex- 
cess profits tax is not a measure of ex- 
cess earnings of the utility or a method 
to be used for determining fair and rea- 
sonable rates for the utility. 


Reduced Earnings Resulting from 
Increased Normal Income Tax 
And Surtax 


U may be assumed for the utility 
corporation not subject to an ex- 
cess profits tax that the increase in Fed- 
eral taxes since 1939 is the result of 
applying the present tax rate of 40 per 
cent instead of a rate of approximately 
18 per cent. The effect of this increase 
in Federal taxes has been substantially 
to lower the earnings of the utility 
corporation before creating an excess 
profits tax liability. 

In considering the effect of the 
present normal income tax and surtax 
rates upon net earnings it is important 
to understand that the tax rate of 40 
per cent is applicable to all net taxable 
income not subject to the excess profits 
tax. In other words, generally speak- 
ing, all net taxable income equal to or 
less than the excess profits tax credit 
is taxed at a rate of 40 per cent, any 
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net taxable income in excess of the ex- 
cess profits credit being taxed at the 
excess profits tax rate of 95 per cent 
less the postwar credit. 

To illustrate this principle let it be 
assumed the average net taxable income 
of the utility was $2,650,000 for the 4- 
year period 1936 to 1939, inclusive. 
This is a practical assumption to be 
made in order to show the effect of all 
Federal taxes on income in the ex- 
amples to follow. 

The effect of Federal taxes on earn- 
ings requires three computations, one 
being when the tax rate was 18 per 
cent; the other two computations for 
the purpose of showing current tax 
rates. 

(4-year 


$2,650,000 
477,000 


Net Income after Taxes $2,173,000 
Rate of Return on $36,217,000 
Rate Base 6.0% 


Net Taxable Income 
average) 
Federal Income Taxes at 18% .. 


r considering the second calculation, 
it will be assumed the net taxable 
income is equivalent to the excess 
profits credit of $2,527,500 instead of 
$2,650,000 as used above. The differ- 
ence of $122,500 results from the ap- 
plication of the excess profits tax law 
as explained later in another example. 
The company in this instance would re- 
tain only $17,762 of the $122,500 after 
the excess profits tax. 
$2,527,500 
1,011,000 


Net Income after Taxes $1,516,500 
Rate of Return on $36,217,000 
Rate Base 4.19% 
In order to show the full effect of 
Federal taxes on identical net taxable 
income of $2,650,000, consideration 
must be given to the excess profits tax. 
The calculation for net income after all 
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Federal taxes would be as outlined be- 
low. 

The principle developed here relative 
to current Federal taxes shows a sub- 
stantial reduction in earnings from 
conditions which prevailed during the 
period 1936 to 1939. In the above ex- 
amples it will be seen that a utility 
which formerly earned a 6.0 per cent 
rate of return will have its earnings re- 
duced to approximately 4.2 per cent. 


. must be remembered that the ex- 
cess profits tax liability for the 
utility used in this article does not begin 
at a rate of return of 6.0 per cent 
formerly earned, but at a rate of return 
of only 4.2 per cent. This reduction in 
earnings is not only true for the ex- 
amples as used here but it is true for 
all utilities using the average earning 
method for determining the excess 
profits credit. All companies will ex- 
perience a reduction in net income be- 
fore they are liable for an excess profits 
tax. This is an extremely important 
and essential fact inherent in the pres- 
ent income tax laws and the application 
of this principle has not been clearly 
understood by many regulatory com- 
missions. 

Certainly any regulatory rate-mak- 
ing policy geared to a principle of dis- 
allowing the so-called “Federal war 
taxes” can only result in unreasonable 
rate reductions which endanger the 


/ 


Net Taxable Income 


Federal Excess Profits Tax (85.5%) 
Federal Income Tax and Surtax (40%) 


Total Federal Taxes 2... 2.5 ies: 


Net Income after Taxes .. 


ability of the utility to survive the post- 
war period. 

The above examples illustrated the 
effect of increased normal income tax 
and surtax rates on earnings in com- 
parison with former tax rates. With re- 
spect to the Federal excess profits tax 
and its application to the corporation’s 
earnings, new and complicated princi- 
ples are involved, the ultimate effect of 
which requires a searching analysis be- 
fore the unreasonableness of the princi- 
ples of their tax are disclosed. Fortu- 
nately these principles may be quite 
clearly illustrated through the use of 
examples. 


r the first place a simple statement 
relative to the excess profits tax 
would be that this tax is imposed on 
the corporation’s earnings over and 
above a stated amount. When the earn- 
ings do not exceed the excess profits 
credit there is no tax; when they do 
exceed the amount of this credit a tax 
at the rate of 95 per cent is applicable. 
However, contrary to popular opinion, 
this tax is not always the result of in- 
flated war revenues, as will be shown. 

Without reviewing the technical 
considerations necessary to determine 
the excess profits credit for a corpora- 
tion, it may be stated that this credit is 
determined either on the basis of the 
average income method or the invested 
capital method and the taxpayer is per- 


$2,650,000 
$ 104,738 
1,011,000 
1,115,738 


$1,534,262 


Rate of Return on $36,217, 000 Rate Base Es 4.24% 
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mitted to select the method which re- 
sults in the least amount of tax. 

In the case of a regulated utility 
the amount of the invested capital used 
to determine the excess profits credit 
for the utility bears no relationship to 
the rate base used by regulatory com- 
missions to test the reasonableness of 
the earnings and it is erroneous to as- 
sume there is a means whereby the 
amount of invested capital determined 
for tax purposes may be compared 
with the rate base. Most of the larger 
utilities, however, cannot use the in- 
vested capital method due to the tech- 
nical considerations which must be 
given to the acquired companies and 
the mergers in the past; so utilities, 
generally speaking, are in effect forced 
to use the average earning method. 

The average earning method, some- 
times referred to as the average base 
period income method, for determining 
the excess profits credit adjusts the net 
taxable income as reported for the 4- 
year period 1936 to 1939, inclusive. 
After determining the average base pe- 
riod income the excess profits credit is 
computed by taking 95 per cent of this 
average figure. Other adjustments are 
required for capital additions or re- 
ductions made to the system since De- 
cember 31, 1939, in order to bring the 
excess profits credit down to date of 
the taxable year which is under con- 
sideration. 


HE average base period income 

method will be used for determin- 
ing the excess profits tax throughout 
this article. 

Conclusions reached will not be 
applicable to the utility computing the 
excess profits tax on the invested capi- 
tal basis. 
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Using 95 Per Cent Instead of 100 Per 
Cent of the Average Base Period 
Income Results in an Excess 
Profits Tax 
_ will be recalled certain regulatory 

commissions urged rate reduction 
in order to eliminate the excess profits 
tax regardless of the method used by 
the utility for the determination of 
the excess profits credit. 

The following example assumes 
there was no change in revenue or ex- 
penses of the utility in the current year 
from the average condition which pre- 
vailed during the base period 1936 to 
1939 inclusive, yet an excess profits tax 
liability has been created ; consequently 
the regulatory commission would re- 
quire a rate reduction. 

The average base period income 
method requires the use of the net in- 
come for the period 1936 to 1939, in- 
clusive. The natural assumption must 
be that the regulatory commission re- 
viewed the earnings of the utility dur- 
ing this 4-year period and either ap- 
proved the then-existing earnings or, 
through commission action, required 
the rates to be changed which would 
have modified the utility’s earnings; 
otherwise if rates were not reasonable 
during this 4-year period the only alter- 
native for the regulatory commission 
is to declare that it did not function 
and assume its full responsibility to the 
state for being derelict of duty. It is 
assumed in the example the commis- 
sion functioned properly during the 
base period and the utility’s earnings 
were maintained at a reasonable level. 

Let it be assumed, for example, 
an analysis of the average base pe- 
riod income disclosed an average earn- 
ings for the 4-year period of $2,650,- 
000. Therefore, to determine the ex- 
MAY 24, 1945 





PUBLIC UTILITIES FORTNIGHTLY 





Excess Profits Tax 


C4 at Bava name selected for this tax was extremely unfortunate for the 

public utility industry. The name excess profits tax has been mis- 
understood by many public officials from coast to coast. One city of- 
ficial during a formal hearing urged the elimination of the excess profits 
tax through substantial rate reduction because of ‘the dislike of seeing 


14.5 per cent of these excess earnings stick to the fingers of the utilities. 


29) 





cess profits credit, 95 per cent of the 
4-year average is used which is equal to 
$2,517,500 or a difference of $132,500. 
The utility would then compute its ex- 
cess profits tax (see table at top of page 
677), assuming no growth had oc- 
curred ; that is, operating revenues and 
expenses in the tax year identical with 
those in the 4-year average. 

In order for the regulatory commis- 
sion to eliminate the excess profits tax 
from the present earnings of the utility, 
it would be necessary to decrease the 
rates by $122,500 and this reduction 
would have to be made in earnings 
previously considered reasonable by the 
commission for the base period years. 

A reduction of $122,500 in this in- 
stance results from an excess profits 
tax simply because 95 per cent of the 4- 
year average income is required by the 
tax law to be used instead of 100 per 
cent of the average income. 
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Should a rate reduction of $122,500 
be capitalized at 6.0 per cent it will be 
seen that the regulatory commission 
has in effect denied an earning on $2,- 
000,000 of the company’s rate base be- 
cause of a tax computation. 

A restatement of the example is 
simply this: The excess profits tax law 
has defined the method to be used for 
determining the excess profits credit; 
this credit is 5 per cent less than the 
average income for the base period. 
Consequently when all revenue and ex- 
pense items for the current year are 
identical to those items experienced in 
the base period, an excess profits tax 
will be assessed against the corporation. 
Therefore any rate adjustment de- 
signed to eliminate this tax will in ef- 
fect be denying an earning on a portion 
of the property formerly held to be 
used and useful in the service to the 
public. 
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Excess Profits Net Income (current tax year) 


Less: Specific Exemption 
Less: Excess Profits Credit 


Adjusted Excess Profits Net Income 


Excess Profits Tax at 95% 
Postwar Credit of 10% 


Net Excess Profits Tax 


Reduction in Depreciation Allowance 
For Tax Purposes Results in an 
Excess Profits Tax 


HE depreciation allowance for 

Federal income tax purposes as 
determined from periodic audits made 
by the Bureau of Internal Revenue is 
independent of the amount of depre- 
ciation considered or used by a regu- 
latory commission for rate-fixing pur- 
poses; therefore any change made in 
depreciation by the Bureau of Inter- 
nal Revenue changes only the net tax- 
able income of the corporation and does 
not alter the net revenue for rate-fix- 
ing purposes. 

During the current taxable year un- 
der consideration let it be assumed the 
Bureau of Internal Revenue prepared 
a new audit and lowered the composite 
rate for depreciation from 3.50 per 
cent to 2.75 per cent, a reduction of 
0.75 per cent. Now, if the depreciable 
capital remains constant at $30,000,- 
000 before and after the audit, the net 
taxable income would automatically be 
increased as a result of less depreciation 
being allowed for tax purposes. 


Reduction Resulting From 


1—95% of base period average income 
2—Depreciation for tax purposes .... 
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$2,650,000 
2,527,500 


$122,500 
116,375 
11,637 


$104,738 


$30,000,000 at 3.50% $1,050,000 
$30,000,000 at 2.75% 825,000 


$225,000 


In our original example we assumed 
an excess profits tax liability had been 
created and rates adjusted to eliminate 
the tax; consequently in this example 
the $225,000 increase in net taxable in- 
come resulting from the change in the 
depreciation allowance is subject to the 
excess profits tax at the rate of 95 per 
cent less the postwar credit of 10.0 per 
cent. 


Difference 


i is apparent, then, the regulatory 
commission in its new rate-fixing 
policy will further reduce the utility’s 
earnings by $225,000. 

This sum, which is capitalized at 6.0 
per cent, would be equivalent to deny- 
ing earnings on $3,750,000 because of 
a tax audit made by the Bureau of In- 
ternal Revenue. 

So far using only two examples, the 
rate reductions which would be accu- 
mulated against this utility for the 
elimination of the excess profits tax 
are as shown below. 


e 


Rate 
Reduction 
$122,500 
225,000 


$347,500 


Equivalent 
Capitalization 
$2,000,000 
3,750,000 
$5,750,000 
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In the above examples it was as- 
sumed no change had occurred in oper- 
ating revenues and expenses. The next 
examples assume there has been an ex- 
pansion of the facilities and new busi- 
ness connected resulting in an increased 
net income before Federal taxes on in- 
come. Two cases will be cited to show 


the loss of earning on the new invested 
capital dedicated to public use. 


Loss of Earnings on Reinvested De- 
preciation Reserve 


a it be assumed the utility uses for 
rate purposes the 6.0 per cent sink- 
ing-fund method for depreciation ac- 
counting, the depreciation annuity 
being charged to operating expenses 
and 6 per cent interest earned annually 
on the investment from the deprecia- 
tion reserve. As a matter of actual 
practice in order to earn 6 per cent in- 
terest on the depreciation reserve, the 
utility reinvested this reserve in its 
property. During the past five years, 
January 1, 1940, to December 31, 
1944, the sum of $4,500,000 of the re- 
serve was used. 

New business connected to the sys- 
tem earned at the rate of 10 per cent 
on this investment before Federal 
taxes. If the utility paid only the nor- 
mal income tax and surtax rate of 40 
per cent the net remainder would be 
an earning of 6.0 per cent on the $4,- 
500,000 and the required depreciation 
reserve interest would be- fully earned. 

$4,500,000 at 10.0% $450,000 

Federal Income Taxes at 40% .. 180,000 


Net Remainder $270,000 
Rate of Return on $4,500,000 .... 6.0% 
Referring back to the original set of 
conditions, it will be recalled, the util- 
ity has used the average earnings meth- 
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od to determine its excess profits 
credit; consequently no additional ex- 
cess profits credit is allowed under the 
Federal excess profits tax law for the 
reinvestment of the depreciation re- 
serve in the property ; therefore all new 
net income to the utility resulting from 
the reinvested reserve is subject to the 
excess profits tax. 

The Federal taxes on this net in- 
come would result in the following ex- 
cess profits tax: 


$4,500,000 at 10.0% 
Excess Profits Tax at 95% 
Postwar Credit of 10% 


Net Excess Profits Tax 
Net Remainder after Taxes 
Rate of Return on $4,500,000 .... 


$384,750 
1.45% 


goes this set of conditions the 
utility cannot earn the required 
interest on the reinvested depreciation 
reserve by 4.55 per cent (6.0 per cent 
— 1.45 per cent) and if full interest 
charges are to be accounted for, $204,- 
750 must come from surplus. 

Conditions become even more in- 
volved if the reasonableness of earn- 
ings for the utility is computed by 
the commission using the depreciated 
rate base. In order to determine a de- 
preciated rate base the entire deprecia- 
tion reserve would be deducted from 
the undepreciated rate base. This 
means that the total sum deducted 
would include the $4,500,000 used in 
above example and, in addition, if the 
commission eliminated all earnings on 
the reinvested reserve in the amount 
of $450,000 because of the excess 
profits tax liability, the result would 
be a double deduction in the amount of 
$4,500,000 for depreciation and then 
the loss of earnings on the reinvested 
amount of $4,500,000—a total of $9,- 
000,000. 
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Loss of Earnings on New Capital 
Financed through Bonds 


N™ capital additions to plant fi- 
nanced through bonds do not 
result in increasing the excess profits 
credit when the corporation is using 
the average earnings method for com- 
puting its excess profits tax. 

Assume, for example, a $5,000,000 
capital addition was financed through 
bonds, the interest rate being 3.0 per 
cent. Under the tax laws interest in 
the amount of $150,000 would be de- 
ducted before determining the net tax- 
able income. However, any net earn- 
ings in excess of the $150,000 derived 
from the $5,000,000 investment would 
be subject to excess profits tax in the 
case of the utility under consideration. 

The problem relative to earnings and 
taxes resulting from the $5,000,000 in- 
vestment may be illustrated assuming 
first the utility only paid the normal in- 
come tax and surtax at the rate of 40 
per cent. Second, assume identical 
earnings before taxes and interest but 
an excess profits tax at an effective rate 
of 85.5 per cent after the allowance 
for postwar credits. 

Let it be assumed the net income 
from the $5,000,000 of new capital fi- 
nanced through 3 per cent bonds earned 
8 per cent net before interest and taxes 
on income. 


ike ebaa on the basis of normal 
income tax and surtax at 40 per 
cent the net return on the investment 
would be 6.0 per cent: 

$5,000,000 at 8.0% (net before in- 


terest and taxes) 


Less: $5,000,000 at 3.0% Interest 150,000 


Net Taxable Income 

Taxes at 40% 

Net Remainder to Company— 
Earnings at 8.0% 
Less: Taxes at 40% 


Remainder 
Rate of Return on $5,000,000 .... 


$300,000 
6.0% 
The computations for determining 
the net remainder after Federal excess 
profits tax would be as follows, assum- 
ing identical net before taxes and in- 
terest: 


$5,000,000 at 8.0% (net before in- 
terest and taxes) 
Less: $5,000,000 at 3.0% interest 


00,000 
150,000 


Net Taxable Income 
Excess Profits Tax at 95% 
Postwar Credit of 10% 


Net Excess Profits Tax 

Net Remainder to Company— 
Earnings at 8.0% 
Less Taxes at 85.5% 


$213,750 


$400,000 
213,750 


Remainder $186,250 
Rate of Return on $5,000,000 ... 3.7% 
In this case, assuming the excess 
profits tax was eliminated by the regu- 
latory commission, the gross rate re- 
duction would be $250,000. Conse- 


quently all earnings in excess of bond 


e 


in order to eliminate the excess profits tax, many companies 


q “IF the utility industry should be required to reduce rates 


would be placed in the unfortunate position of being forced 
to seek rate increases following the war in order to employ 
a full operating force and to meet postwar conditions. Other 
companies would experience rate cuts in substantial amounts 
reducing their earning below a fair rate of return, which may 
result in destroying the financial credit of the corporation.” 
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interest would be denied the utility. At 
this point the financial integrity of the 
utility is impaired relative to the $5,- 
000,000 investment since earnings are 
limited to interest charges. 

It is strange that the financial insti- 
tutions and the utilities have not 
disclosed this fact to the regulatory 
commissions and to the Bureau of In- 
ternal Revenue. 


Conclusions 


HE unequal distribution of the ex- 

cess profits tax on regulated utili- 

ties is well known by the utility indus- 
try and those regulatory commissions 
which have attempted to become ac- 
quainted with the facts. There exists a 
considerable range in the rate of return 
upon the rate base where excess profits 
taxes first become a liability; the exact 
rate of return depends upon a large 
number of factors applicable to each 
corporation in the determination of the 
excess profits credit. Regardless as to 
whether the excess profits tax begins 
at a low or high rate of return, the tax 
in itself cannot and does not measure 
excess earnings to be used to establish 
fair and reasonable rates for the future. 
Many utilities are operating under 
adverse man-power conditions. In criti- 
cal areas only the most essential func- 
tions are maintained in order to spread 
the help to fit the job to be done. The 
effect of the lack of man power has re- 
duced operating expenses substantially 
below the prewar level of operations. 
This in turn further accentuates the 
net earnings, all, or the greater part of 


which, are subject to the excess profits 
tax. The name selected for this tax was 
extremely unfortunate for the public 
utility industry. The name excess 
profits tax has been misunderstood by 
many public officials from coast to 
coast. 

One city official during a formal 
hearing urged the elimination of the 
excess profits tax through substantial 
rate reduction because of “the dislike 
of seeing 14.5 per cent of these excess 
earnings stick to the fingers of the 
utilities.” 

The truth is that in many instances 
the 14.5 per cent retained after the ex- 
cess profits tax by the utility permits 
the payment of dividends and provides 
something for the postwar period. 

If the utility industry should be re- 
quired to reduce rates in order to elimi- 
nate the excess profits tax, many com- 
panies would be placed in the unfortu- 
nate position of being forced to seek 
rate increases following the war in or- 
der to employ a full operating force 
and to meet postwar conditions. Other 
companies would experience rate cuts 
in substantial amounts reducing their 
earning below a fair rate of return, 
which may result in destroying the fi- 
nancial credit of the corporation. 

It is hoped that the urge to adjust 
rates based upon the increase in Fed- 
eral taxes will be entirely eliminated 
through a conscientious effort of all in- 
terested parties to understand the ap- 
plication of these taxes and not be 
caught in the whirl of an ill-founded 
movement. 





gq “Ir Congress had agreed to the St. Lawrence project at the time it 
was first asked to do 50, it might even have stopped Hitler from de- 
claring war in 1939 . 
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—JaAy FRANKLIN, 


Columnist, Cleveland Plain Dealer. 
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How the Brown-out Was Put Over 


This, declares the author, is explained in one easy lesson in the 

recent report received by Chairman J. A. Krug of WPB from 

Director Edward Falck of the OWU, whose job it has been 

to carry out the reduced lighting plan, a matter of considerable 
interest to the private utilities. 


By T. N. SANDIFER 


N May 8th, the day the nation 
celebrated victory in Europe, 


lights went on again all over 


the United States. By order of the 
War Production Board the “brown- 
out” was officially ended. True, there 
was a String tied to it in the form of a 
vague reminder that it might have to 
go on again if the coal shortage gets any 
worse. But notwithstanding the pro- 


tracted coal mine wage troubles, 
Washington officialdom was inclined 
to think that the brown-out is probably 
off for good. 

Anyhow, under the heading of “now 
it can be told,” which characterizes so 
many interesting items previously 
covered by the veil of military secrecy, 
the facts and figures in connection with 
the brown-out have now been revealed. 

The fact that it meant an annual loss 
of possibly $60,000,000 to private 
utilities in gross revenues (a consider- 
able part offset by tax savings), the 


fact that the brown-out generally lived . 
681 


up to its advance expectation that it 
would save at the rate of 2,000,000 
tons of coal annually, the fact that there 
were legal complications of enforce- 
ment—these and other factors in 
connection with the brown-out can 
now be told. 

A major accomplishment in smooth 
administration, government-industry 
cooperation, and public compliance has 
taken place since this program to con- 
serve fuel for war was first broached 
by Washington. The fact that it was 
a threat over the country from the time 
of the coal strike last year, looming and 
receding alternately with the fluctua- 
tions of the war, had little to do with 
the final result. 

Probability of reinstating the re- 
strictions on lighting previously in ef- 
fect is based on the following: 

The Solid Fuels Administration still 
holds that there is a coal shortage. It 
has never notified War Production 
Board that any letdown in require- 
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ments for essentials could be sanc- 
tioned. There is still a fuel oil shortage, 
which means added pressure on coal 
next winter. There is still an unde- 
termined potential in war requirements 
which may have to be met from in- 
dustry. 

The ban on nonessential light use 
was only one of several related con- 
servation measures. They were frankly 
emergency steps, and passed with the 
end of the emergency. 

Issued on January 15th, at Judge 
Byrnes’ instigation, the order estab- 
lished prohibitions on lighting to be- 
come effective February 1st, which 
covered operations of some 5,000 
utilities and perhaps 5,000,000 con- 
sumers. 

As of March 2nd, it had become 
necessary to order disconnect notices 
in only eighteen cases, according to 
field reports made to Washington. No 
instance had yet been reported where 
it was necessary actually to disconnect 
service, as an enforcement measure. 


EPORTS received from utilities, from 
War Production Board field offi- 
ces, and from other observers indicate 
that compliance has been from 95 to 99 
per cent complete. An initial estimate 
of the fuel saving achieved, which was 
the stated objective of the order, shows 
2,000,000 tons per year, and final fig- 
ures are still being studied. 

Since, Judge Byrnes, in his final re- 
port, referred to the maintenance of 
this restriction on nonessential light- 
ing for a necessary period, the manner 
in which this conservation measure 
was launched, and has been adminis- 
tered, deserves attention. To the end, it 
functioned almost without notice to 
the public, and, to a large extent, almost. 
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without a ripple in the public conscious- 
ness, apparently. 

How to conduct a “brown-out” in 
one easy lesson might be the title of 
the report which Chairman J. A. Krug, 
of WPB, recently received from Direc- 
tor Edward Falck, of OWU, whose 
particular job it has been to carry out 
the plan. Ina few months the public and 
the utilities industries concerned were 
instructed as to the meaning of the 
order, administrativ:. procedure was 
established, and the order made opera- 
tive on a routine basis. 

Justice Byrnes on January 10, 1945, 
released his press statement outlining 
an over-all government conservation 
program for coal and other scarce fuels 
which included the prohibitions in use 
of electricity later embodied in U-9. 

The following day, at an Industry 
Advisory Meeting attended by fifty- 
eight electric utility ‘ representatives 
from all over the country there was a 
thorough exploration of the adminis- 
trative problems involved, as well as 
the scope of the program. It was ob- 
vious that the principal loss would fall 
on them, but the utility representatives 
agreed wholeheartedly to support the 
government’s plan. The President ac- 
knowledged his appreciation of this 
attitude of the industry in a press re- 
lease from the White House. 


D ieeli Order U-9 was issued 
January 15th, with its prohibi- 
tions on lighting set to become effec- 
tive in two weeks, This was felt to be 
the minimum time required to give no- 
tice to the affected utilities and con- 
sumers and to set up necessary ad- 
ministrative machinery for insuring 
compliance. 
“Because of the unusually large 
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number of affected persons it was 
necessary to create administrative pro- 
cedures which in large part were new 
to the War Production Board and the 
Office of War Utilities,’ Director 
Falck pointed out in his report. This 
observation has become known as a 
Washington yardstick in restrained 
comment. 

“Administration of the order, as it 
affects consumers, was arranged at the 
level of the WPB field offices working 
under specific instructions both as to 
appeals for relief and compliance, 
which were worked out by the Office 
of War Utilities with the WPB Divi- 
sions of Field Operations and Com- 
pliance,” he reported. 

Procedures for handling consumer 
appeals were outlined in Field Process- 
ing Instruction 38. Procedures for 
compliance action against consumers 
were contained in Compliance Policy 
Letter 46. 

On January 16th, Administrative 
Letter No. 1 was sent to all electric 
utilities notifying them of the issuance 
of U-9, outlining administrative pro- 
cedures, and directing that they notify 
their consumers of the provisions of 
the order. 


te of War Utilities retained 
administration of the order, as 
regards utility appeals for exemption. 
On the same day the order was issued, 
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an exemptions committee was formed 
with V. M. Marquis, director of the 
power division, OWU, as chairman. 
This committee was created to act 
upon utility appeals under Paragraph 
(d) of the order which provided ex- 
emption from the brown-out for those 
areas where there would be no coal 
savings or conservation of other scarce 
fuels sought by the order. 

This committee developed criteria 
for considering such appeals. In a 
series of daily meetings between Janu- 
ary 15th and February Ist, the effec- 
tive date, the committee decided that, 
generally speaking, the Pacific North- 
west, California, and the Southwest 
should be exempt from the order at 
least until June 30, 1945. Meetings 
after February lst resulted in disposi- 
tion, mostly by denial, of several score 
additional appeals. 

The statement of criteria adopted by 
the committee as a basis for its deci- 
sions was prepared by J. E. Moore, a 
committee member, and chief of the 
power supply section, OWU. At the 
time of its adoption, Mr. Moore re- 
ported that other members had con- 
curred, with the notation that Walton 
Seymour, another member, did so sub- 
ject to the general issue of whether all 
natural gas, other than that withdrawn 
from the ground incidentally to oil 
production, should or should not be 
considered as a scarce fuel. He was 


7 


coal shortage. It has never notified War Production Board 


q “Tue Solid Fuels Administration still holds that there is a 


that any letdown in requirements for essentials could be 
sanctioned. There is still a fuel-oil shortage, which means 
added pressure on coal next winter. There is still an unde- 
termined potential in war requirements which may have to 


be met from industry.” 
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stated to have raised this issue for con- 
sideration but without necessarily tak- 
ing any firm position with respect to it. 


N this statement “scarce types” of 
fuel are defined as follows: coal— 

bituminous and sub-bituminous, coun- 
try-wide; anthracite, all sizes; lignite; 
residual fuel oil; Diesel oil; distillate; 
manufactured or mixed gas, all 
country-wide; natural gas which can 
be used to save coal or oil, in particular 
gas taken from a gas transmission sys- 
tem, which if not so taken could have 
been delivered to an area where it could 
be used to save coal or oil. 

“Nonscarce types” are defined as 
natural gas which cannot be used to 
save coal or oil; petroleum refuse, not 
of commercial grade; industrial waste 
products, with possible exceptions. 

As a general basis for exemption, 
the statement provides, “curtailment 
of electric service is considered not to 
be convertible into savings in scarce 
fuel with respect to particular power 
systems, or interconnected groups of 
power systems, if without curtailment 
and without use of scarce fuels, such 
systems can 

“Carry their own loads, and (b) 
provide for their scheduled maintenance 
outages, and (c) keep loaded to normal 
full capacity the existing transmission 
interconnections to adjacent areas 
where scarce fuels can be saved. (This 
does not mean the maximum ca- 
pacity which might be used in emer- 
gencies, with impairment of voltage or 
threatened system stability but which 
would not be considered good practice 
for regular operation. )” 


7 was decided to ignore as being in- 
significant, relative to energy to 
MAY 24, 1945 


take into account, such fuel consump. 
tion as these: Use of scarce fuel for 
spinning reserve when amount of such 
reserve would not be reduced by cur- 
tailment; use of scarce fuel during 
emergency conditions and unscheduled 
outages of generating equipment or 
transmission lines; use of oil as stand- 
by fuel for gas-fired plants during short } 
periods of unusually cold weather. 

The criterion of being able to load 
outgoing tie lines to r..2rmal capacity, it 
was provided, was to be applied on the 
basis of physical practicability of im- 
porting energy by the adjoining sys- 
tem and using it after import for fuel 
saving. No consideration was to be 
given to whether existing arrange- 
ments covered such purchase by the ad- 
joining system, or whether the adjoin- 
ing system would be likely to purchase 
the fuel-saving energy without an 
order. 

In the case of large regions, the 
statement provided that where such an 
area qualified for exemption on the 
basis laid down, special consideration 
would be given to ignoring certain 
types of fuel consumption, so as to 
avoid breaking up the region into 
smaller areas of differing status, and 
complicate administrative procedure. 
The fuels thus covered include the use 
in part of the area, of relatively small 
proportions of interconnected Diesel 
engines, or other equipment using 
scarce fuel, for short period peaking 
purposes, or the use of scarce fuel by 
relatively small or isolated systems, 
usually Diesel engines, where the major 
systems in the area are to be exempted. 

“In general,” it was stated, “con- 
sideration will be given to exemption 
where only a small proportion of the 
kilowatt hours saved by curtailment 
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Compliance with Brown-out Rule 


CC A NUMBER of communities began large-scale voluntary brown-outs 

even before the effective date of U-9, among others Philadelphia, 

Cleveland and Akron, Detroit and Lansing, Michigan. Reports from 

both field offices and utilities show that compliance was at least 95 per 

cent within twenty-four to forty-eight hours. In many communities, es- 

pecially a number of large metropolitan areas, it was 99 per cent complete 
according to reports at the time.” 





can be made effective in reducing gen- 
eration using scarce fuels.” 


Wi respect to “islands” of en- 
forcement in a large region other- 
wise exempted, it was provided, con- 
siderable lenience should be shown and 
no such island was required unless the 
island system were of substantial pro- 
portions. In the case of islands of ex- 
emption in a large region not exempt, 
standards were to be applied very 
strictly. The most frequent instances of 
the latter case, it was pointed out, are 
gas-burning internal combustion en- 
gines, and industrial plants on waste 
heat or refuse fuel generation. 

Seasonal exemptions were provided 
if deemed appropriate for a period of 
three months or more out of the twelve, 
but it was specified that “the case for 
the exempt period must be clear and 
certain.” 
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Individual field offices, it was said, 
performed their part in the program 
under detailed procedural instructions 
sent out from the division of field 
operations, under the title of Field 
Program Instruction 38, which was 
revised after its original issue, Jan- 
uary 26th. These instructions origi- 
nally provided for consumer appeals by 
letter, but were later changed to re- 
quire appeals on a WPB form, to in- 
sure standardization. This form was 
WPB 4113. 

In general, field offices were in- 
structed to grant relief only in proven 
cases of essentiality for public health 
or safety, and to deny all appeals based 
upon financial hardship claims. 

Consumer appeals were fewer 
than was anticipated, it is said. The 
total to March 15th was 1,106, of 
which 667 were approved and 439 de- 
nied. To insure uniformity of applica- 
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tion of policies and instructions a re- 
view system was operated, as a result 
of which, in 84 cases, field offices were 
advised from Washington that an ap- 
parently improper decision had been 
reached there, or requesting clarifica- 
tion of the situation. In 15 instances 
of this number, such action resulted in 
eventual reversal of the field office’s 
decision, but in 43, the Washington 
office accepted the field office’s view, 
and some other cases were pending at 
the time of Director Falck’s report. 
In only one case was a consumer appeal 
carried by two reappeals to the direc- 
tor of OWU and, in this instance, the 
Washington office upheld the two pre- 
vious denials. 


A was anticipated, a large volume of 
appeals was received from utili- 
ties requesting exemption under Para- 


graph (d) (1) of the order, which 
were put in process. Up to early March 
a total of 248 applications had been 
received for system exemption, most 
of them being filed before the February 
[st effective date. In certain cases, be- 
cause of geographical circumstances, it 
was said, the terms of exemption in- 
cluded areas and utilities for which no 
formal appeal had been made; however, 
with few exceptions, the exemptions 
were to expire on June 30, 1945. OWU 
thus would have had an opportunity 
to review operations of the exempted 
systems. In a great many instances it 
was impossible to predict accurately the 
conditions beyond that date, due to un- 
certainty of hydro or load conditions. 

There had been a growing pressure 
more recently from states using slack 
coal for generating electric power, 
especially Colorado and Wyoming, for 
exemption on the basis that production 
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of domestic grades of coal is dependent 
on a market for slack coal. This situa- 
tion had been referred to the Solid 
Fuels Administration but the brown- 
out ended before any report was made, 

There had also been considerable 
pressure for exemption by isolated 
areas using small amounts of coal and 
fuel oil in electric generation. However, 
the OWU was inclined to ‘hold firm on 
some of the latter when any substan- 
tial saving of critical fuel could follow 
a denial of exemption. 


C will be seen that many exemptions 

were to have run out on June 30th. 
It is evident that consideration of fur- 
ther extension, or otherwise modifying 
existing orders, could occur in a far dif- 
ferent atmosphere from that prevailing 
at the beginning of the year. Antici- 
pated in the situation was, of course, a 
decision as to whether VE-Day could 
be held to have arrived, so far as this 
order was concerned. If not, then a 
broad review of operations appeared to 
be definitely in the cards. 

In this connection it might be well 
to stress that what has been under dis- 
cussion here is the “brown-out” on 
window and unessential display light- 
ing, and not the “curfew” of later date, 
although this last war requirement was 
part of the general enforcement situa- 
tion. The “curfew” ended on May 9th, 
the day after VE-Day marked the end 
of the brown-out. 

The curfew comes to mind in con- 
nection with Director Falck’s comment 
in his report that: 

“The strict application of this ex- 
emption policy has created some rather 
difficult administrative problems.” 

For example, Monroe, Louisiana, 
was exempted because its electricity is 
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generated by noncritical fuel and be- 
cause the electric system is not inter- 
connected, whereas the city of West 
Monroe, directly across the Ouachita 
river, was not exempted, because it is 
interconnected with a utility which uses 
scarce fuel. The same situation, he 
noted, exists with respect to Alexandria 
and Pineville, Louisiana, likewise ad- 
joining across a river. 

However, in the case of Monroe, 
that city’s authorities voluntarily 
agreed to conform to the restrictions as 
a public-spirited gesture to its adjoin- 
ing community. The second cross-river 
situation was still under study when 
the end came, 


T= case of 18 counties in eastern 
Texas is a further example. They 
were not exempted because it was be- 
lieved at OWU that critical fuel sav- 
ings could be attained by enforcement 
of the order. Special negotiations were 


conducted for administration of the. 


order in New York city. Here the 
mayor offered to assume responsibility 
for compliance, through use of the city 
police, and for this purpose he re- 
quested that the chief of police be 
vested with authority to grant permis- 
sion for lighting in addition to that 
permitted by the order for deeply re- 
cessed entries and large marquees, in 


cases where the police determined that 
this lighting was required for public 
safety. 

This was treated as a blanket appeal 
for relief from the order, but was 
granted and, said the report, “compli- 
ance with the order in New York city 
has been outstanding.” Later the in- 
structions to field offices were 
amended to extend to any other large 
municipality the same arrangement. 
Only two such appeals were made on 
this ground from other cities, and in 
neither case was the basis considered 
justifiable, it is stated. 

The New York enforcement meas- 
ures went further. The State Emer- 
gency War Council enacted a war regu- 
lation prohibiting use of electricity in 
New York state for the purposes pro- 
scribed in the order ; thus a violation of 
the order in that state was a misde- 
meanor, subject to court action in addi- 
tion to the provision in U-9 for dis- 
connecting service in the case of per- 
sistent and willful violators. 


Ss a matter of fact, electric utilities 
had been instructed by telegram 

as early as January 19th to seek codp- 
eration of municipal law enforcement 
agencies to obtain uniform and com- 
plete compliance. This was supple- 
mented on January 22nd by a tele- 


& 


“EXPERIENCE with the order [brown-out] led to two 
additional classes of lighting being restricted: electricity for 
advertising, promotional decorative, ornamental or sign 
lighting in arcades, subways, or other public passageways, 
which merely clarified the original intent of the order; and 
later, an amendment prohibiting electricity for lighting 
entryways in excess of the amount needed for public safety, 
and, in no case, in excess of 60 watts.” 
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graphic appeal to mayors of all com- 
munities of more than 25,000 people, 
to most of which appeals there was an 
immediate affirmative answer. 

While Director Falck has found, he 
says, that compliance in any com- 
munity once obtained, is still not as- 
sured, and that there is a tendency for 
violations to reappear if vigilance is re- 
laxed, compliance generally was prompt 
in forthcoming. 

A number of communities began 
large-scale voluntary brown-outs even 
before the effective date of U-9, among 
others Philadelphia, Cleveland and Ak- 
ron, Detroit and Lansing, Michigan. 

Reports from both field offices and 
utilities show that compliance was at 
least 95 per cent within twenty-four to 
forty-eight hours. In many communi- 
ties, especially a number of large metro- 
politan areas, it was 99 per cent com- 
plete according to reports at the time. 

Furthermore, Director Falck says, 
“T take considerable satisfaction in re- 
porting that the brown-out went into 
effect with virtually no confusion and 
with a minimum of protest.” 

Comment on the brown-out, both 
from press and public, he said, “has 
been astoundingly favorable.” 

The most significant adverse com- 
ment has been in the form of letters 
from small merchants, it is reported, 
who cater to an evening trade, but even 
in this category public complaint and 
criticism has been surprisingly small. 


mM the outset, it is stated at WPB, a 
considerable pressure campaign 
developed from local authorities and 
tradespeople in California against ap- 
plication of the order to that state. 
This, of course, ended when it was de- 
termined that the area should be ex- 
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empted because studies of utilities op. 
erations showed the brown-out would 
save no scarce fuels as required by the 
order. 

Another source of protests were sign 
companies and outdoor advertising 
companies, which obviously were hard 
hit particularly by the restrictions in 
U-9. However, said WPB, such pro- 
tests were surprisingly few. 

In fact, the Outdeor Advertising 
Association of America issued pub- 
licity to its members urging a cheerful 


acceptance of the order’s restrictions. | 


This step, said WPB, “has had a 
wholesome effect and there has been 
no semblance of organized pressure 
from this industry.” 

Further referring to the letters from 
small evening trade merchants the ma- 
jority of such letters suggested alterna- 
tive ways of saving electricity, such as 
straight percentage cuts in electric con- 
sumption imposed on all users, or a 
national voluntary conservation cam- 
paign. The letters from New York city 
in this category at one time assumed 
the proportions of a pressure cam- 
paign, but this manifestation soon 
trailed off. 


Aa volume of letters came from 
citizens and officials, protesting 
the refusal of exemptions for their par- 
ticular areas. Generally, protests have 
been directed to members of Congress, 
rather than to WPB, but members of 
Congress, it is said, do not appear to 
have been entirely sympathetic with 
their constituents’ plaints in this in- 
stance. In most cases, it is said, they 
merely transmitted the kicks to WPB 
without comment. 

The initial reaction to U-9, as ana- 
lyzed at WPB, was favorable. Con- 
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sumer compliance, as in the case of ap- 
peals, is lodged with the WPB field 
offices. 

WPB has no count of the 
number of compliance warnings, the 
so-called 3-day notice, which have been 
served on consumers, although obvi- 
ously these have been considerably in 
excess Of the number of disconnect 
notices. Field offices report that the 
warnings were very effective in 
securing cooperation. 

Prior to invoking formal procedures 
against violators, it has been the prac- 
tice to have electric utility suppliers 
attempt informally to obtain compli- 
ance through personal contact with the 
consumer. Where this did not work, 
the utility was required to notify the 
field compliance officer who then issued 
a telegram to the consumer, directing 
that within three days the consumer 
either report that the alleged violation 
is, in fact, not a violation, that it has 
been discontinued, or that an appeal has 
been filed for relief, and pending dis- 
position of the appeal, has turned out 
the proscribed lighting. (Three-day 
notice procedure. ) 


| Seteree no reply was received at the 
end of three days, the compliance 
officer formally notified the utility to 
disconnect the consumer’s electric serv- 
ice. Even at this stage the consumer 
had the opportunity to prevent discon- 
nection of his service by supplying the 
utility with a written assurance that the 
violation had been curbed and would 
not be renewed. 

Experience with the order led to 
two additional classes of lighting be- 
ing restricted: electricity for advertis- 
ing, promotional decorative, orna- 
mental or sign lighting in arcades, sub- 
ways, or other public passageways, 
which merely clarified the original in- 
tent of the order; and later, an amend- 
ment prohibiting electricity for lighting 
entryways in excess of the amount 
needed for public safety, and in no case, 
in excess of 60 watts. 

Such was the saga of the brown-out. 
We hope it may never come again. But 
if it does, its history of successful ad- 
ministration under WPB Office of 
War Utilities gives us confidence in 
it as an instrument of effective war 
restriction. 





The Importance of Power Plants 


ae kr is a direct relationship between horsepower and 
the standard of living. The savings of most countries 
which have a surplus have been invested in power plants, and, 
in countries mainly dependent upon secondary production, the 
standard of living or production is proportionate to the avail- 
ability of horsepower. 

“If some means can be found within this universe of ob- 
taining power more cheaply or with less capital investment, a 
large improvement will take place in the world standard of liv- 
ing, or in our ability to carry more people. Perhaps this de- 
velopment may come from the disintegration of our so-called 


elements.” 
—A. G. WARNER, 
Finance member, Board of Arca Management, 
Victoria, Australia. 
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Government Utility 
Happenings 


EA co-ops throughout the country 
were following with interest the 
recent developments in connection with 
the Lucas Bill which would expand the 
lending power of the Rural Electrifica- 
tion Administration to a total of $585,- 
000,000, to be expended in a 3-year post- 
war program. Although it had been ex- 
pected that the Senate Agriculture Com- 
mittee considering the Lucas Bill would 
also give early consideration to the Ship- 
stead - Wheeler - Aiken Bill to remove 
REA from the control of the Agricul- 
ture Department, the sudden decision of 
the Senate committee to merge both 
measures came somewhat as a surprise. 

It was known that a few days previous 
Senator John B. Bankhead (Demo- 
crat, Alabama) and Senator McKellar 
(Democrat, Tennessee), president of the 
Senate, had called on President Truman 
to learn the President’s attitude on mak- 
ing REA an independent agency. Sen- 
ators Aiken (Republican, Vermont) and 
Shipstead (Republican, Minnesota), it 
was reported, had also urged the Presi- 
dent to view the proposed legislation with 
favor. Under the circumstances, it was 
expected that the Senate Agriculture 
Committee might wait for a White House 
recommendation before proceeding with 
the Shipstead-Wheeler-Aiken Bill. 

On April 28th, however, over the pro- 
test of Senator Lucas (Democrat, Illi- 
nois), the Senate committee, by a vote of 
13 to 6; approved an amendment by Sen- 
ator Shipstead to the Lucas Bill which 
would repeal the 1939 executive order of 
the late President Roosevelt, which put 
the REA under Agriculture Department 
control. After the committee vote the 
Illinois Senator said he would await word 
from the President before determining 
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whether to oppose the Shipstead amend- 
ment in the Senate. 


OSSIBILITY that the Shipstead amend- 

ment to the Lucas Bill might be a par- 
tisan issue was seen in the fact that all 
nine Republicans on the Senate Agricul- 
ture Committee voted in favor of Ship- 
stead’s measure, together with four 
Democrats: Senators Wheeler (Mon. 
tana), Bilbo (Mississippi), Stewart 
(Tennessee), Downey (California). The 
five Democrats opposing the amendment 
were Chairman Thomas (Oklahoma), 
Senators Bankhead (Alabama), Ellender 
(Louisiana), Lucas (Illinois), Russell 
(Georgia), and Hoey (North Carolina). 

The view was expressed by some of 
the committee members that President 
Truman was likely to hold up naming an 
administrator to head REA until Con- 
gress had disposed of the question of 
whether REA should remain under the 
Agriculture Department or become an 
independent agency as proposed in the 
pending Shipstead amendment to the 
Lucas Bill. The REA Administrator’s 
office has been vacant since December 1, 
1944, when Harry Slattery resigned, as 
he explained, to bring “into the open” 
the fight to restore REA independence. 
President Roosevelt’s nomination of Au- 
brey Williams, former National Youth 
Administrator, as REA Administrator 
was rejected by the Senate 52 to 36 on 
March 23rd after a bitter debate involv- 
ing the charge of political abuse of REA. 

Speculation as to the explanation for 
the solid Republican support of the 
Shipstead amendment in the Senate com- 
mittee was chiefly based upon the fear 
that a continuation of REA control by 
a department heading up under a Cabi- 
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net officer might result in more of a tend- 
ency to conduct REA operations in fa- 
yor of the party in power than if REA 
were made an independent agency under 
an administrator whose term of office 
would extend beyond the appointive 
power of any particular 4-year admin- 
istration. 


N attempt by the Senate to increase 
REA appropriations for the fiscal 
year ending June 30, 1946, was com- 
promised by a congressional conference 
in disposing of the Agriculture Appro- 
priations Bill sent to the White House 
on May 1st for the President’s signature. 
The lower house had voted $60,000,000 
for REA lending authority—a reduction 
of $25,000,000 from the amount recom- 
mended by the Budget Bureau in sub- 
mitting the Agriculture Appropriations 
Bill. The Senate, on the other hand, ap- 
proved its Agriculture-Committee’s rec- 
ommendation to increase this amount to 
a total of $125,000,000. The conference 
report finally approved by both branches 
of Congress fixed the sum at $80,000,000 
—a reduction of $5,000,000 from the 
original Budget Bureau estimate. An- 
other attempt by the Senate to include 
$35,000,000 for the immediate use of 
REA upon passage of the bill was elimi- 
nated in conference. 

A similar compromise was made in the 
appropriation for REA’s administrative 
expenditures. The House originally voted 
$3,150,000. The Senate voted $3,300,000. 
The amount finally fixed was $3,200,000. 


x * * * 


 ippeengeton owned electric utili- 
ties contribute from one-sixth to 
one-fourth of their gross revenues to city 
operating funds in place of taxes, the 
International City Managers Associa- 
tion reported in an announcement re- 
leased in Chicago on April 25th. The 
amounts transferred to the general city 
government are said to range from 1 per 
cent in Seattle and Tacoma, Washington, 
to 45.5 per cent in Jacksonville, Florida. 

Contributions of more than 29 per 
cent were listed for 18 council-manager 
cities and for more than 50 per cent in 
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8 cities: Bedford, Virginia; Belleville, 
Kansas; Brownsville, Texas; Cushing, 
Oklahoma ; Elwood City, Pennsylvania ; 
Front Royal, Virginia; Gastonia, North 
Carolina; and Tallahassee, Florida. 

Of the 128 municipally owned electric 
utilities in Kansas, those in 118 cities 
were said to contribute an average of 
26.2 per cent of their gross revenues. 

In 22 cities of more than 50,000 popu- 
lation having city-owned electric utilities, 
no contribution of any kind is reported 
for half of the plants. The utilities in the 
other 11 cities claim transfer of funds 
slightly less than 17 per cent of their 
gross to the city. 

The report compared information 
about municipally owned electric plants 
with that available on taxes paid by pri- 
vately owned utilities. The president of 
the Edison Electric Institute recently es- 
timated that 24 per cent of the gross reve- 
nues of privately owned electric utilities 
is paid out in taxes. This estimate, the 
report said, agreed substantially with a 
detailed analysis of 245 privately owned 
utilities made in 1943. It showed they 
paid in taxes an average of 22.6 per cent 
of their gross revenues. 

These reported contributions in lieu of 
taxes are apparently based on self-decla- 
rations from municipal plant manage- 
ment, not subject to check by independent 
regulatory supervision as is the case with 
FPC reports on regular taxes paid by 
business - managed electric companies. 
The data were doubtless obtained by 
questionnaire method or from reference 
sources based on questionnaire survey. 
Municipal plants do not, of course, pay 
any Federal taxes, and in only rare in- 
stances do they pay state or county taxes. 
The report makes no mention of possi- 
ble compensating benefits to municipal 
plants through the use of city govern- 
ment services (such as legal, engineer- 
ing, housing, etc.). It might also be ob- 
served that municipal plant payments to 
city funds are not parallel to utility tax 
payments alone, but rather to a combina- 
tion of utility taxes plus return to utility 
investors. This is because municipal 
plants, through such contributions, are 
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in effect, returning profits to the city tax- 
payers on the municipality’s investment, 
as well as payment in lieu of taxes which 
might otherwise be obtained from private 
company operations. 

a 


HE Senate Commerce subcommittee 

has closed its hearings on the Mur- 
ray Bill to set up a Missouri Valley Au- 
thority after three weeks of testimony 
concluded by Senator James Murray 
(Democrat, Montana), author of the 
measure. Senator Murray appeared in 
rebuttal to contradict voluminous testi- 
mony the subcommittee had taken in op- 
position to the measure. 

Judging from the somewhat hostile 
attitude of the subcommittee, proponents 
of the bill were resigned to the adverse 
recommendation from that board. It came 
in the form of a unanimous vote of the 
Senate Commerce Committee against the 
bill. The vote was taken May 2nd. More 
sympathetic treatment is expected from 
the Senate Flood Control Committee and 
also the Senate Agriculture Committee 
to which it must in turn be referred. 

Subcommittee hearings were presided 
over by Senator Overton (Democrat, 
Louisiana) who demonstrated his critical 
attitude towards the bill when he clashed 
with CIO Witness John Brophy as to 
the effect of the Murray measure on the 
autonomy of local government. The Sen- 
ators seemed to be impressed by the op- 
position of twenty-odd reclamation and 
water control agencies, headed by the 
national Reclamation Bureau. These as- 
sociations went on record as favoring the 
continuation of Missouri river control, 
including power developments, by estab- 
lished government agencies, notably the 
Army Engineers and Reclamation Bu- 
reau. 

Secretary Ickes, who appeared before 
the hearings, endorsed a Missouri Valley 
Authority in principle but immediately 
cast the nature of his endorsement in 
doubt by suggesting that it should head 
up under the control of the Interior De- 
partment. This is in substance what 
would be accomplished by a bill intro- 
duced by Senator Mitchell (Democrat, 
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Washington) to set up a Columbia Val- 
ley Authority which would be subor- 
dinate to a national development board 
composed of the heads of the War, In- 
terior, and Agriculture departments to 
govern top policy matters. 


Me General Eugene Reybold, 
chief of the Army Engineers, told 
the Senate subcommittee that the Mur- 
ray Bill would hamstring navigation and 
flood control. There was some specula- 
tion that President Tcuman himself 
might try to break the deadlock over Mis- 
souri river development by promoting a 
compromise which would largely favor 
control by Army Engineers. While he 
was Vice President, Truman made the 
suggestion that he would like to see his 
friend, Lewis A. Pick, sent back to the 
Missouri valley after the war to direct 
the program which carries his name and 
which was adopted by Congress in prin- 
ciple. If such a move develops, Major 
General Pick, who is currently in charge 
of the construction of the Ledo Road in 
Burma (more popularly known as the 
Stilwell Road), may be detailed back to 
his old job of supervising Missouri river 
work for the Army Engineers. It was 
during his previous detail as Missouri 
river engineer for the Army that Pick 
formulated the “Pick Plan” (stressing 
flood control and navigation) and became 
a personal friend of the new President. 
Such a compromise, of course, cannot be 
worked out at this session. 


* * * * 


omni Truman on May 2nd dis- 
closed that he was nominating David 
E. Lilienthal, incumbent, for a new 9- 
year term as chairman of the Tennessee 
Valley Authority. Senator McKellar 
(Democrat, Tennessee), who succeeded 
Mr. Truman as presiding officer of the 
Senate, called on Truman to drop Lilien- 
thal when his current term expired May 
18th. But the chief executive was re- 
ported to have told McKellar that Lilien- 
thal’s long successful service on TVA 
compelled him to renew his commission. 
McKellar and Senator Stewart (Demo- 
crat, Tennessee) had complained that 
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they had received political opposition 
from Lilienthal. 
+ & 2 


OLLOWING its recent action on the 

Missouri Valley Authority Bill, 
which it voted unanimously to report un- 
favorably, the Senate Commerce Com- 
mittee has tentatively set June 11th as the 
date for opening hearings on a bill to 
set up a Savannah Valley Authority. 
These hearings were to be followed by 
committee consideration of two other au- 
thority bills, the Ohio Valley Authority 
Bill and the Columbia Valley Authority 
Bill, in the order named. 


* * * * 


| ghee plant and other public 
ownership circles were interested 
in a bill recently enacted by the Colorado 
legislature which increases the percentage 
of signature requirements on initiative 
legislation. Under the previous law the 
signatures of only 8 per cent of the voters 
were required on petitions to put a pro- 
posed law or constitutional amendment 
on the ballot. Under the new Colorado 
law, the proportion of signatures re- 
quired will be 15 per cent of the number 
of voters. 

Advocates of the measure claim that 
it would make it more difficult for special 
interest groups to force a vote on meas- 
ures for which there is no great public 
demand. It was pointed out that in many 
instances where an initiative measure is 
adopted by a vote of the people, it gets 
approval of only a minority of the voters. 
Thus, out of three initiative measures 


which carried at the Colorado election , 


last November, not one received a ma- 
jority of all the ballots cast. This was 
because thousands of citizens who voted 
for President did not vote on the initia- 
tive measures at all. 

Friends of public ownership in the 
utility field, however, are somewhat ap- 
prehensive that the increase in the re- 
quirement of signatures for referendum 
legislation may make it more difficult to 
secure future legislation desirable for 
the promotion of public ownership. Fur- 
ther, it was pointed out that the estab- 
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lishment of such a pattern for statewide 
legislation might be reflected in moves to 
increase petition requirements to initiate 
local elections which may be necessary 
for the establishment or expansion of 
municipal plants. They deny that the 
way the initiative has been working in 
Colorado results in lawmaking by organ- 
ized minorities at the expense of apa- 
thetic majorities. 
*x* * * * 


OVERNOR Dwight Griswold of Ne- 
braska has praised the plan worked 
out by the senators of the state uni- 
cameral legislature in solving the Omaha 
public power problem. His statement was 
interpreted as meaning that he approves 
the compromise bill passed by the legis- 
lature which would make it possible for 
Omaha and surrounding territory to ac- 
quire the properties formerly operated by 
the Nebraska Power Company. This 
plan establishes a public power district 
which would supersede a previous stat- 
utory city district and the former would 
be enabled to take over the Nebraska 
Power properties now held by a nonprofit 
group known as the Omaha Electric 
Committee, which purchased the prop- 
erty, through acquisition of common 
stock. There had been some opposition 
within the city to the proposed acquisi- 
tion of the properties by the Loup River 
Public Power District. 


* * * * 


HE first steps in the proposed plan 

for modernizing the city-owned 
transportation system of St. Petersburg, 
Florida, are reported to be the replace- 
ment of obsolete vehicles and equipment 
by modern trackless trolley coaches, and 
the appointment of the best available ex- 
pert as director of utilities, according to 
a recent statement by City Manager 
Carleton F. Sharpe. The city council has 
already authorized purchase of some 
modern vehicles, which will be the nu- 
cleus of the new fleet. 

These changes are the preliminary 
phases of a 10-year improvement pro- 
gram submitted to the city by Ford, 
Bacon & Davis, consulting engineers. 
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eS by a few days victory 
in Europe, the communications di- 
vision of the WPB Office of War Utili- 
ties announced the setting up of new con- 
trols on telephone and communication 
equipment to take care of the interim be- 
tween VE-Day and victory in Japan. 
Generally, these changes were in the na- 
ture of easing previously existing con- 
trols. On April 27th the telephone Or- 
der U-6, which had limited the installa- 
tion of new telegraph and teletype serv- 
ice, was revoked. This means that if ma- 
terials become available the telegraph in- 
dustry and the teletype branch of the 
telephone industry will be free to install 
new facilities to meet all requests for 
service. 

On the same day WPB Order U-8 was 
revoked, which limited the manufacture 
of telephone instruments. As a practical 
matter, however, it was not expected that 
the telephone manufacturing industry 
would be able to make many more tele- 
phones during the coming 12-month pe- 
riod than had previously been allocated 
under the schedule for new instruments 
planned by the WPB Requirements 
Committee. This, according to Edward 
Falck, director of the Office of War 
Utilities, amounted to 1,220,000 instru- 
ments, whereas there is an estimated to- 
tal of 2,720,000 applications for tele- 
phone service, not all of which, how- 
ever, are dependent on the obtaining of 
new telephone instruments alone. It is 
known that most of the “held orders” are 
now the result of inadequate central of- 
fice equipment which may take even 
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longer to correct than service delays due 
entirely to the lack of telephone instru- 
ments. 

Mr. Falck said, however, that he 
hoped the compilation of U-2 would bea 
“step towards meeting the present un- 
satisfied demands for telephone service.” 
The elimination of U-2 will put manufac- 
turers in a position to increase their out- 
put to the limit of available man power 
and materials. 


O* May 3rd, WPB revised its basic 
order governing telephone service, 
known as “U-2.” The changes in this 
order were not considerable. But, as re- 
vised, U-2 now requires telephone com- 
panies to disconnect telephone service ob- 
tained under priority qualifications where 
it finds that the real user of the service 
is no longer entitled to such preference. 
The order of preference for telephone 
service under the new U-2 is as follows: 


Schedule A service and approved pay sta- 
tions 

Changed address business service 

New business service for veterans 

New business service 

Changed address residence service 

Additions to business service 

Schedule B residence 

Schedule C residence 

Temporary health emergency service 

New residence service generally 


Schedules A, B, C generally included 
the following qualified applicants : 

Schedule A includes armed forces; 
Federal, local, and foreign governments 
for official business as well as direct war 
production activities; public utilities and 
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petroleum production ; also, public health 
and welfare service, including all chari- 
table institutions; press and radio sta- 
tions; housing developments; food 
processing, distribution, and storage. 

Schedule B includes residence service 
where physicians certify that serious ill- 
ness, including complicated pregnancy, 
exists. Schedule C includes residence 
service for the wife of a member of the 
armed forces on active duty away from 
home where she is pregnant or there is 
no one else in the household except small 
children. 

Members of the Merchant Marine and 
their families are included for the first 
time in the revised order in the definition 
of Schedule C applications, which are en- 
titled to new residence telephone service 
ahead of unclassified new residence serv- 
ice applications. Schedule C previously 
applied only to members of the armed 
forces and their families. The conditions 
for classification of both servicemen and 
members of the Merchant Marine and 
their families in Schedule C remain un- 
changed. 

Another change in the revised order 
eliminates the provision restricting the 
number of telephones that were per- 
mitted in any central office to 105 per cent 
of capacity figured by prewar standards. 
The effect of this change will be to per- 
mit some expansion in the number of 
connected telephones in many central of- 
fices throughout the country. Several 
other minor alterations also are made in 
the new version of the order, which re- 
places Order U-2 as amended Decem- 
ber 19, 1944, 


* * * * 


HE National War Labor Board on 
April 27th amended the resolution 
which established the National Tele- 
phone Panel so as to give the panel the 
authority to make final decisions on vol- 
untary applications for approval of wage 
adjustments in the telephone industry. 
By virtue of the board’s new action, 
final authority on all voluntary wage ap- 
plications now rests in the National 
Telephone Panel except for those cases 
in which (1) the decision is not unani- 
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mous and a member of the panel requests 
that the case be submitted to the board 
for a ruling; (2) there are issues affect- 
ing national policy; or (3) approval of 
the Director of Economic Stabilization 
is required because of price ceilings or 
increase in cost to the government. 

In addition to expanding the scope of 
the panel, the action of the board is ex- 
pected to expedite the handling of an 
average of 20 to 30 voluntary applica- 
tions that have been coming before the 
board each week. 

The previous procedure was to have 
the applications brought before the panel, 
which would make recommendations in 
the light of the national wage stabiliza- 
tion policy for the industry. Final deci- 
sions on the applications were made by 
the board. 

Consideration of the voluntary applica- 
tions is based on the wage stabilization 
policy for the telephone industry as es- 
tablished by the panel and unanimously 
adopted by the board on February 13, 
1945, 

The panel, consisting of public, labor, 
and industry representatives, has juris- 
diction over wage stabilization matters 
and labor disputes in the telephone in- 
dustry throughout the country. 

x * * * 


SUIT to compel the New York Tele- 
A phone Company to recapture all 
telephone instruments save one from 
each of its residential subscribers, so as 
to provide service for its long waiting 
list, was filed recently in the New York 
Supreme Court by Leon Leighton, an at- 
torney with offices in New York city. Jus- 
tice David W. Peck reserved decision. 

Mr. Leighton, who is on the waiting 
list for telephone service at his home in 
Scarsdale, New York, contended that 
the company could collect enough exten- 
sion and extra telephones from its sub- 
scribers to take care of its 75,000 waiting 
applicants. 

The telephone company’s position, as 
set forth in a statement, is that the ra- 
tioning of telephone equipment is con- 
trolled by the War Production Board, 
which has reached the conclusion that 
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“recapture of residence extension tele- 
phones would be undesirable.” The 
company said it is in “complete agree- 
ment” with this conclusion, because “such 
a plan would take away from individuals 
something they have had for a long time 
and would be a form of rationing which 
the government has, as a rule, avoided.” 

Moreover, the company’s statement 
said, the WPB has authorized manufac- 
ture of new instruments, and while this 
will not solve all of the problem or any 
of it immediately, “with the improved 
outlook, substantial progress could not be 
made in a residence extension recapture 
program before new instruments will be- 
come available in as great a volume as it 
will be practicable to install them.” 


* * * xX 


HE Western Union Telegraph 
Company was recently authorized 
by the Federal Communications Commis- 
sion to make substantial reduction in 
international message rates. Effective 
May Ist, a charge of 4 cents a word was 
scheduled to be made for full-rate inter- 
national messages carried overland to 
gateway points for transmission out of 
the country, compared with previous 
overland rates of 4 to 15 cents a word. 
Also effective May Ist, Western Union 
messages from United States gateway 
cities to Europe, South America, the 
West Indies, and Central America were 
reduced to a uniform full rate of 20 
cents a word, bringing Western Union’s 
overseas charges into line with those an- 
nounced last month by RCA Communi- 
cations, Inc., Commercial Cable Com- 
pany, and Mackay Radio & Telegraph 
Company. 

Thus, for example, a message from 
Chicago to Moscow costs 24 cents a word, 
4 cents a word overland from Chicago 
to the New York gateway, and 20 cents 
a word from New York to Moscow. The 
ptevious charge was 38 cents a word, 8 
cents from Chicago to New York, and 
30 cents from New York to Moscow. 


* * ea * 

\ \ JALTER S. GIFFORD, president, told 
stockholders of the American 
MAY 24, 1945 


Telephone and Telegraph Company last 
month that $1,000,000,000 or more in 
new equipment would be needed by the 
Bell system “quickly” after the war to 
meet civilian demands. Mr. Gifford 
said: 

While our products go for war purposes, 
we get farther and farther behind in facilities 
for civilians. Our most serious shortage is 
central office equipment and that cannot be 
made and installed quickly. Therefore, even | 
when the war ends, or even when equipment 
can be manufactured again in quantity for 
civilian use—if that shorid occur before the 
war ends on both fronts—we shall be ina 
different position than we have been at any 
peacetime in these twenty years. We shall be 
without enough equipment to give everyone 
the service they want. We shall be con- 
fronted with a rush job of getting that equip- 
ment in. It is inevitably going to take a rela- 
tively long time; it will undoubtedly seem 
too long for those who are waiting for tele- 
phone service that they can’t get. 


Mr. Gifford stated that there were 
1,800,000 applications for telephone 
service unfilled because of lack of fa- 
cilities. Bell system telephones in serv- 
ice have grown from 11,168,000 twenty 
years ago to 21 580,000 at present, he 
said. 

The average number of shares held per 
stockholder has not changed much in the 
last twenty years—26 shares then com- 
pared to 29 now, Mr. Gifford said, add- 
ing that “no stockholder owns as much 
as one-half of one per cent of the stock.” 

Twenty years ago Bell system debt was 
35 per cent of its investment in telephone 
plant ; today it is 25 per cent, Mr. Gifford 
declared. 

Replying to a stockholder’s question 
about splitting company stock, Mr. Gif- 
ford said the management considered it 
inadvisable. 

At the request of the management, 
stockholders by a vote of approximately 
20 to 1 rejected resolutions that the com- 
pany retain its teletype and leased wire 
systems and that it liberalize its pension 
plan. The resolutions, submitted by 
stockholders, had been included in the 
proxy statement of the meeting. 

The resolutions had been submitted by 
stockholders in the interest of certain 
groups of Bell system employees. 
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By OWEN ELY 


United Gas Improvement 
Company 
(Series of holding company reviews.) 


Epa Gas IMPROVEMENT CoM- 
PANY, one of the oldest and for- 
merly one of the largest utility holding 
companies, was incorporated in 1882 and 
has paid dividends on its common stock 
since 1885. In 1940, before the company 
began its partial dissolution program, 
assets totaled $846,000,000; at the end 
of 1944 they had been reduced to $152,- 
000,000. 

The company’s principal investments 
in 1942 were 10,243,344 shares of Phila- 
delphia Electric Company, 2,017,490 
shares of Public Service Corporation of 
New Jersey, and 375,000 shares of Dela- 
ware Power & Light. There was also a 
large portfolio of smaller holdings, in- 
cluding investments in other holding 
companies such as American Super- 
power, American Water Works, Com- 
monwealth & Southern, Midland United, 
Niagara Hudson, etc. The company also 
controlled a number of eastern gas com- 
panies and a few scattered utilities. 

At that time the company had out- 
standing about $75,000,000 of $5 pre- 
ferred stock and 23,252,010 shares of 
conimon stock. The SEC in 1941 formu- 
lated an integration plan for the system, 
limited to properties in southeast Penn- 
sylvania, northern Maryland, and Dela- 
ware. However, the company adopted a 
program for the liquidation of its more 
important holdings, as well as some of 
its smaller western properties. In 1943, 
the investments in Connecticut Railway 
& Lighting and Concord Gas Company 
were disposed of. 

In June of that year each share of 
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Philadelphia Electric Company common 
was changed into nine-fortieths of a share 
of $1 dividend preference common and 
thirty-one-fortieths of a share of new 
common; the holdings were distributed 
to UGI stockholders. The preferred 
stock received (in retirement) 3 shares 
of the $1 preference common and $40 
cash, and UGI common received one- 
third of a share of the new Philadelphia 
Electric common and one-twelfth of a 
share of Public Service Corporation of 
New Jersey. This was followed in May, 
1944, by a distribution to common stock- 
holders of the 1,162,600 shares of Dela- 
ware. Power & Light (one-twentieth of 
a share of Delaware for each share of 
UGI). Previously, Delaware had ex- 
changed its investment in Erie County 
Electric for cash and stocks of Eastern 
Shore Public Service Company (held by 
the Associated Gas system). 

Finally, UGI reduced its burdensome 
number of shares by a 1-for-10 exchange 
in May, 1944. At the end of last year the 
company still owned a substantial port- 
folio, including some 24 dividend-paying 
preferred and common stocks and 23 
nondividend-paying items. Dividends 
from “subsidiaries” amounted to about 
$958,000 compared with dividends from 
other companies of $1,069,000 and mis- 
cellaneous income of $283,000. Expenses, 
taxes, and reserves reduced earnings 
to $919,207 or about 40 cents a share. 
A dividend of 35 cents a share was paid 
February 28, 1945, on the new common 
stock. 


its subsidiaries for the twelve 
months ended March 3lst amounted to 
62 cents a share and parent company 
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earnings were 45 cents. UGI is current- 
ly selling about 17, the range for the new 
stock this year being 173-133, and last 
year 153-11§. At the present price, the 
stock is selling at nearly 38 times the 
parent company earnings and 28 times 
the consolidated share earnings ; the divi- 
dend yield is slightly over 2 per cent. 
These anomalous figures seem to indicate 
that the stock is selling on the basis of 
liquidating value rather than earnings 
and dividends. 

The stock has a par value of $13.50 
and a book value of about $20.70. This 
is after reserves for possible losses on 
investments amounting to $34,747,472. 
But since investments are carried at “cost 
or less,” there is little data to indicate the 
exact break-up value. However, the com- 
pany’s investments in American Water 
Works, Commonwealth & Southern, and 
Niagara Hudson, all of which are non- 
dividend paying, aggregate about $16,- 
000,000 at current market prices. Assum- 
ing that other investments may be capi- 
talized on a 6 per cent basis, they would 
be worth about $34,000,000. The com- 
pany also has net current assets (almost 
entirely in cash) of over $5,000,000. The 
total amount of these three items is about 
$55,000,000 or $24 a share. 

This estimate is, of course, highly ap- 
proximate. However, the investment of 
about $10,800,000 in Niagara Hudson 
Power first and second preferred may 
have moderate appreciation possibilities 
(as well as the $3,800,000 holdings of 
common stock) if and when the Niagara 
system is financially rehabilitated—which 
is expected by some interests before the 
end of 1945. There is about $14 in 
arrears on both preferred stocks, and un- 
der normal conditions the stocks might 
be expected to sell above par. (They are 
currently around 97 and 89 respectively. ) 

According to the proxy statement for 
the May 7th meeting, two stockholders 
indicated their intention to present reso- 
lutions for complete dissolution of the 
company, since liquidating value was esti- 
mated to be much higher than market 
value. They believed that the manage- 
ment was considering plans to retain and 
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acquire utility properties in Pennsyl- 
vania and to continue as an investment 
concern. In opposition to the resolution 
(which was voted down) the manage. 
ment stated that it intended to continue 
the company in its present status rather 
than as an investment trust—that it 
would be disadvantageous to sell hold- 
ings at forced sale or to distribute them 
to stockholders, and that contingent 
liabilities in the form of guaranties pre- 
sent legal obstacles to dissolution. 

The latter was proLably a reference 
to the company’s relations with the city 
of Philadelphia. The municipal gas works’ 
has been operated under lease by UGI or 
its subsidiary (Philadelphia Gas Works 
Company) for over forty years. Under 
the third lease dated 1938 and amended 
in 1939, performance of the lease by the 
Gas Works Company is guaranteed by 
UGI. The Gas Works Company receives 
a management fee of $500,000 per an- 
num plus additional compensation, the 
total not to exceed $800,000 (which in- 
cludes some salaries). The Gas Works 
in the past two years has paid annual 
dividends of $190,000 to UGI. The com- 
pany does not publish a balance sheet and 
it is difficult to determine whether the in- 
vestment represents a “hidden asset.” 
However, judging from the consolidated 
balance sheet, this appears unlikely. 

It is not clear what additional steps 
may be necessary to complete the UGI 
integration program, but the major part 
is probably completed. 


> 
Manufactured Gas Stocks 


ees accompanying table presents re- 
cent information on nine stocks of 


manufactured gas companies. Birming- 
ham Gas has been added to the former 
list in the March Ist issue. That company 
obtains its gas under contract from the 
by-product coke plants of the Sloss-Shef- 
field Steel & Iron Company, Alabama 
By-Products Corporation, Republic Steel 
Corporation, and Woodward Iron Com- 
pany. Until recently it was controlled by 
the American Gas & Power Company 
through ownership of 62.82 per cent of 
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the common stock. (The voting power 
ratio would be somewhat smaller, as the 
preferred stock had voting rights.) On 
January 18th the SEC approved the sale 
of this stock to Southern Natural Gas 
Company at $9.50 a share. Southern also 
offered to purchase from the public at the 
same price the remaining common, but 
the offer remained open only until Feb- 
ruary 23rd and no statement has been 
issued as to the amount now remaining 
in public hands. 

In the purchase offer, attention was 
called to a dividend restriction imposed 
by the SEC. So long as the ratio of out- 
standing funded debt to property ex- 
ceeds 50 per cent the company will not 
pay out more than 50 per cent of net 
available earnings, or in any event more 
than 60 cents a share in any twelve 
months’ period. 

Since our previous compilation of 
three months ago, the group has par- 
ticipated in the general rise of the utility 
group. The biggest advance was the 7- 
point gain by Brooklyn Union Gas, the 
most active issue and the only one listed 
on the New York Stock Exchange. Fall 
River Gas is up about 4 points, Haver- 
hill 3, Bridgeport 2, Brockton 14, and 
Springfield 1 point ; Hartford and Provi- 
dence are about unchanged. However, 
the markets for most of these stocks are 
quite inactive—presumably they are 
closely held by New England individuals 
or investment companies—so that it is 


difficult to obtain exact prices or price 
ranges. 


Sen advance in Brooklyn Union Gas 
appears to be a recognition of the 
progress made by the company in its re- 
funding program, and the substantial im- 
provement in earnings. Despite the ad- 
vance, the stock is still selling at the low- 
est price-earnings ratio of any issue in 
the group with the exception of Birming- 
ham Gas. 

The average price-earnings ratio is 
14.6 (excluding Birmingham Gas, it 
would be 15.6). The average yield is 5.4 
per cent. These figures are about in line 
with those for electric-gas issues, but are 
more favorable than for the natural gas 
group. 

¥ 


How Should Nonrecurring Tax 
Savings Be Handled? 


N recent years the utility companies 

have been able to take advantage of 
refunding operations (which involve 
payments of premiums on old securities) 
and the sale of subsidiary departments 
or isolated properties, to effect large 
nonrecurring tax savings. Doubtless 
these savings have been a considerable 
stimulus to the planning of refundings 
even where interest savings are relatively 
small. 

In some cases, as with Puget Sound 


e 


MANUFACTURED GAS COMPANY STOCKS 


Price 
About 
Brooklyn Union Gas .. 32 
Bridgeport Gas Light . 27 
Hartford Gas 
Brockton Gas Light ... 
Providence Gas 
Haverhill Gas Light ... 
Springfield Gas Light . 
Fall River Gas 
Birmingham Gas 


elololelelelelal~:) 


Earnings 
Latest 


1.36(c) 


Approx. 
Range 
1945 
32-21 


Price- 
Earn. 
Previous Ratio About 
: 11.0 $1.00* 3.1% 
1.48 18.5 1.40 5.2 
19.0 2.00 5.0 
15.1 i 
19.2 : 
Tse 1. 
15.2 / 
k 13.2 1. 
1.09 6.6 


Div. Yield 


Rate 


94-83 
28-25 


60** 6. 


S—Stock Exchange. C—Curb. O—Over counter. *Indicates present annual rate. **Pay- 
ments irregular (60 cents in 1943, 30 cents in 1944, and 30 cents early in 1945). (a) Twelve 
months ended December 31, 1944. (b) Twelve months ended March 31, 1945. (c) Twelve 


months ended September 30, 1944. 
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Power & Light in 1943-44, the tax saving 
resulted in a “mark-up” of current earn- 
ings—now being corrected as taxes re- 
turn to normal. In many cases, however, 
a “charge in lieu of tax savings” has been 
inserted in the income account, so that 
buyers of the company’s securities will 


be better informed regarding the earn- 
ing power. 

Superficially, it would not seem to 
make much difference where this special 
charge is located in the income statement, 
Indirectly, however, its location may be 
of considerable importance. If placed 


e 


VIRGINIA ELECTRIC & POWER 
PRO FORMA INCOME STATEMENT FOR 1944 AS ORIGINALLY SET UP 


Operating revenues 


Operation 
Maintenance 
Depreciation 


$39,372,508 


2,709,512 


Taxes—Federal income and excess profits (excluding reductions (1) as shown 
separately below, and (2) of $4,148,050 related to and applied against items 


charged directly to surplus) 
Taxes—other 


Net operating revenues 
Other income—net loss 


Net income 


7,816,745 
3,292,193 


$ 8,417,293 
2,409,075 
693,168 


$ 5,315,050 


Reduction in Federal excess profits taxes resulting from the amortization of 
facilities allowable as emergency facilities under the Internal Revenue Code, 
which facilities are expected to be employed throughout their normal life and 


not to replace existing facilities 


Operating revenues 


Operation 
Maintenance 
Depreciation 


609,949 


$ 5,924,999 
1,447,355 


$ 4,477,644 


$39,372,508 


$14,806,805 
2,284,599 
2,709,512 


Taxes—Federal income and excess profits (after reduction of $4,148,050 shown 


separately below) 
Taxes—other 


Net operating revenues 
Other income—net loss 


Gross income 


3,058,746 
3,292,193 


$13,220,653 
45,361 


$13,175,292 


Special charges of those portions of premium and expenses on redemption of bonds 


($2,091,177) and of loss on sale of property ($2,056,873) which are equivalent 
to resulting reduction in Federal excess profits taxes 


Interest and amortization 


Amortization of plant acquisition adjustments 


Net income. . 
Preferred dividend requirements 


Balance for common stock and surplus 
MAY 24, 1945 


4,148,050 
2,409,075 
693,168 


$ 5,924,999 
1,447,355 


$ 4,477,644 
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next to the regular tax item or (“above 
theline” ), it may substantially reduce the 
amount of net operating income. The 
latter item is used by state commissions 
as an occasional test of residential rates. 
If the ratio of this item to the rate base 
(adjusted net plant account plus working 
capital) is above 6 per cent, or whatever 
percentage is considered a fair return, 
arate cut may be in order. Hence the 
utilities naturally prefer to place the spe- 
cial charge “above the line” so that earn- 
ings will not be overstated. 


HE SEC, however, recently forced 

Virginia Electric & Power Com- 
pany, in its $59,000,000 refunding op- 
eration, to change its pro forma income 
statement for 1944, as shown in the ac- 
companying reproduction of the original 
and final statements. Net operating reve- 
nues were increased from $8,462,654 to 
$13,220,653 as a result of the SEC order; 
and deductions from gross income were 
increased from $3,102,243 in the first in- 
stance to $7,250,293 in the final pros- 
pectus. Not only was the $4,148,050 tax 
saving moved down into deductions from 


gross income (as a special charge-off 
against premium and expenses) but the 
$609,949 additional tax reduction result- 
ing from 5-year amortization of emer- 
gency facilities was also deducted from 
taxes instead of being shown as a 
separate item. 

These changes were made despite the 
fact that the income account was set up 
on a “pro forma” basis—intended to ad- 
just nonrecurring items and to give the 
investor a picture of normal earning 
power. It is understood that the commis- 
sion took the position that taxes should 
not be charged “above the line” in ex- 
cess of the amount actually accruing dur- 
ing the period. There would be no special 
harm in this if the offsetting adjustments 
were placed immediately adjacent to the 
tax item before arriving at gross income. 
To put them “below the line” distorts the 
meaning of gross income and tends to 
confuse investors who are buying the 
new bonds. The yardstick by which one 
bond is compared with another is “num- 
ber of times interest earned” or “number 
of times fixed charges earned.” 

The bankers who offer the new bonds 
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are sufficiently interested to present the 
figures and comparisons on an adjusted 
basis, but the financial services are seldom 
as careful. In the upper income statement 
(page 700) “fixed charges” might 
be considered to be earned only 2.72 
times; in the lower (final) statement, 
they would only be earned 1.81 times. 
Interest and regular amortization ($2,- 
409,075), considered by itself, were 
earned 3.5 times in the fitst instance and 
5.47 times in the final statement. The re- 
sults are highly confusing unless the in- 
come statement is reconstructed for the 
purpose of determining coverage. 


COMPROMISE measure would have 

been to place the two special items 
($4,148,050 and $693,168) as “other de- 
ductions” between net operating reve- 
nues and gross income. It will be noted 
that in the earlier income statement the 
item of $609,949 (buried in the final 
statement but explained by a footnote) 
was placed after net income, resulting in 
a special “balance” available for divi- 
dends. Presumably the company felt 
that this particular reduction in taxes 
should be credited back “below the line” 
since it was a proper amount to bring 
through to earned surplus and was in- 
cluded in taxes “above the line” in order 
to show what taxes and gross income 
would have been on a normal basis if the 
company had not been allowed under 
Federal tax laws to claim the amortiza- 
tion of these particular facilities over a 
5-year period. 


¥ 


SEC Reports to Congress 


ES been SEC recently submitted its tenth 
annual report to Congress—a 184- 
page document with 88 additional pages 
of tables and charts. The report included 
a survey of the commission’s activities 
in administering six statutes, but it also 
indulged in a discussion of financial con- 
ditions during the 1920’s. During 1920- 
33, the commission pointed out, Ameri- 
can investors bought $50,000,000,000 of 
new issues of which one-half became 
worthless before 1933. In contrast, the 
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report cited the prevailing ‘“‘new concepts 
of fair dealing, of adequate disclosure, 
and of the duties of management and 
insiders. The general acceptance of these 
ethical standards by the business com- 
munity is reflected not alone in the poli- 
cies and outlook of those subject to the 
commission’s jurisdiction, but it is also 
evidenced in many respects in the prac- 
tices of businesses not within the juris- 
diction of the commission.” 

The report pointed out that while the 
commission has issuecd more than 2,000 
formal orders under the various acts 
which it administers, only 100 petitions 
for judicial review of these orders have 
been filed. Of these, 84 resulted in either 
denial of the objections raised on the 
merits or dismissal of the petition by 
stipulation or on motion of the petition- 
ers. The decisions in three concluded 
cases set aside the commission’s orders 
in whole or in part, and 13 cases were 
pending at the end of the past fiscal year. 
More than 500 cases of civil action in the 
Federal District courts were instituted by 
or against the commission, but less than 
2 per cent of these have resulted in de- 
cisions adverse to the commission. 

The report stated that, under the 
Holding Company Act, some 53 electric 
and gas holding company systems with 
aggregate consolidated assets of nearly 
$16,000,000,000 have been registered. 
The commission concluded that as a re- 
sult of its administration of the act and 
its “shrinkage” of the holding companies, 
in the future “the operating utility in- 
dustry will have a greater ability to raise 
equity capital on a sound basis to finance 
its ever-growing needs, and investors 
who furnish the capital will receive their 
dividends direct, without being subjected 
to the expense and the risk of supporting 
an outmoded holding company organi- 
zation.” 

During the past decade, it may be 
pointed out, there has been almost no 
equity financing by the utility companies 
under the jurisdiction of the commission, 
but to what extent this is due to the com- 
mission’s regulatory activities, or to fac- 
tors such as Federal taxes which are out- 
side its control, is difficult to determine. 
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What Others Think 


More Pertinent Paragraphs 
From Annual Reports 


N a previous issue extracts were given 

from several of the recent annual re- 
ports of utility companies, as illustra- 
tions of the variety of important phases 
of the business upon which information 
is being made available to stockholders. 

From additional reports which have 
been received, we have selected para- 
graphs touching especially upon con- 
tributions to the war effort, problems of 
postwar days, taxes and rate matters, 
value of interconnections, rural elec- 
tification, and benefit plans for em- 
ployees. All these are subjects upon 
which the stockholder should be in- 
formed, and which also would be en- 
lightening to any reader of these an- 
nual reports. 

It is to be noted, for instance, in the 
report of The North American Company 
that the direct tie-in of electric service 
with war industry is simply but vividly 
explained : 

Our electric generating plants serving the 
very important industrial territories center- 
ing in Cleveland, Milwaukee, and St. Louis 
are actually part of thousands of factories 
— vast quantities of military necessi- 
1€s, 

Joined by transmission and distribution 
networks through which power flows from 
our generators to their machines, we share 
their burdens and responsibilities, alte to 
sustain their records of production. . 


Upon the question of taxes, it is stated 
that they have increased 106 per cent 
since 1939, and that tax charges of sub- 
sidiaries ranged as high as 28 cents of 
every dollar of operating revenue. It is 
then observed : 

The North American system, like other 
business-managed electric companies, is will- 
ing to pay its full share of the cost of govern- 
ment and of the cost of financing the war 
effort. 

However, it does object to discrimina- 
tory taxation—taxation which goes in part to 


finance and subsidize competitive Federal 
and municipal power plants which enjoy sub- 
stantially full tax exemption. 

When government goes into business and 
competes with its own citizens it grants to 
itself many special privileges besides tax 
exemption, including little or no interest 
charges. Such subsidized competition, if al- 
lowed to continue and expand, may spread 
beyond the utility field and create serious 
threats to the freedom ‘of all enterprise. 


Then with respect to relations with 
government and its agencies this signifi- 
cant comment is made: 


The wartime performance of the North 
American system in doubling its power out- 
put and in supplying electric service at con- 

. tinually reduced average prices is evidence 
of a resourcefulness which can play an im- 
portant part in the nation’s postwar economy. 
We believe this performance is to a large 
extent characteristic of the electric utility 
industry. 

In the postwar period, however, like every 
other American business, large and small, 
the utility business can make its greatest con- 
tribution in public service only if given the 
fair opportunity that free enterprise requires. 

We recognize the need for public regula- 
tion of the utility industry, but it must be 
fair and reasonable if it is to accomplish a 
constructive purpose. We need the helpful 
cooperation of all regulatory authorities. We 
also need relief from unregulated govern- 
ment competition and from discriminatory 
taxes which contribute to the support of that 
very competition, all of which we believe are 
contrary to the best interests of employees, 
customers, investors, and the people as a 
whole. 


N the report of Duquesne Light Com- 
pany one reads that electric service, a 
vital component in the manufacture of 
the war materials which are produced in 
Pittsburgh, was more than ample for 
military and civilian needs. Then the fol- 
lowing interesting statement is made 
about interconnections between electric 
utility systems : 
The advantages which result from inter- 
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connections between electric utility systems 
for the exchange of power have been further 
proved during the present period of heavier- 
than-usual system loads due to war produc- 
tion. Duquesne Light Company, which is in- 
terconnected with and can exchange substan- 
tial amounts of energy with each of its neigh- 
boring companies, operates interconnected 
with 10,000,000 kilowatts of generating ca- 
pacity in systems west to Chicago and south 
to Florida. 

The value of interconnections depends 
upon the fact that different companies do not 


... There is no period throughout its entire 
history which is comparable to that of the 
last five years, 1940 to 1944, inclusive, in its 
tremendous expansion which, through its 
all-out war effort, has required gross plant 
additions aggregating more than $276,000,- 
000, with the net result that at the end of the 
year the investment in its telephone plant had 
reached the huge total of $651,669,679, or one- 
third more than it was on January 1, 1940. 
The magnitude of this investment and the 
necessary continuance of its enlargement be- 
speak their own effect, both present and fu- 
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ture, on our company’s financial necessities, 
. . . As we now visualize our forthcoming 
work, our postwar requirements will be such 
that it will be necessary to make plant ex. 
penditures aggregating more than $175,000. 
000, an increase of more than $25,000,000 
over the amount so estimated a year ago, 


Comment is then made on the broad 
scale upon which the telephone business 
is conducted, the detail involved, and the 
importance of maintaining a strong 


Our company faces the difficult period 
ahead with that confidence, faith, and in- 
domitable will-to-do which characterize so 


outstandingly the spirit of America. The # 


millions of our gallant youth in our fighting 
forces—and we humbly bow to them—who 
have the toughest job to do, of whom our 
4,682 men and women in the services are 2 
part, pave the way for that which is to be, 
as do those on the home front whose devo- 
tion, loyalty, skill, and alertness have made 
possible our unsurpassed war production. We 
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WHAT OTHERS THINK 


in this great nation have gained our strength, 
and shall preserve it, by the understanding, 
tolerance, and the sympathetic consideration 
of others which produce our system of free 
enterprise and all that it comprehends in the 
inter-relations of a great people. The devel- 
opment of the telephone has created an in- 
strument, conquering time, space, and dis- 
tance. The telephone has played a vital part, 
and it will continue to do so, in cementing the 
common understanding which comes from 
the rapid and dependable transmission of the 
spoken word. 


URNING to the report of General 

Telephone Corporation, it is noted 
that attention is given to rural telephone 
service and a brief but comprehensive 
statement is made upon this phase of the 
business : 


The problem of furnishing adequate tele- 
phone service at reasonable rates to custom- 
ers in rural areas has always been of prime 
importance to telephone companies. As a re- 
sult, rural telephone service is more highly 
developed in the United States than in any 
other country in the world. It is estimated, 
based on spot checks, that telephone lines 
have been built into the rural regions to the 
extent that between 80 per cent and 90 per 
cent of the occupied farms in the United 
States are within reach of these lines, al- 
though less than half of these farms have 
availed themselves of telephone service. A 
large number of the exchanges of the com- 
panies comprising the General Telephone 
system are in rural areas and the companies 
in the past have all had aggressive programs 
of supplying service to the rural areas and 
soliciting new rural customers. There has 
been a substantial increase in such customers 
in the past several years; and new technical 
developments added to release of materials 
and man power in the postwar era should 
tend to accelerate expansion of this service 
and its economic development. 


The matter of taxes is then covered 
in an equally enlightening manner, with 
special comment upon the excess profits 
tax as applied to public utility com- 
panies : 


The taxation of earnings from businesses 
done through corporate form presents in- 
creasingly difficult problems; according to 
the present tax structure of the country, such 
earnings are taxed against the corporation it- 
self and, to the extent that earnings remain- 
ing after taxes are distributed in the form of 
dividends, they are again taxed against the 
owners of the stock. There is a growing 
recognition that this double taxation is a de- 
terrent to the necessary obtaining of venture 
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capital, which in turn is a necessary part of 
the American system of private enterprise. 
Regulated companies, such as telephone 
companies and other utility companies, are 
peculiarly and unequally, if not inequitably, 
affected by the incidence of the so-called ex- 
cess profits tax. There is recognition of this 
fact but no practical method for alleviating 
that condition has been included in any tax 
legislation. The term “excess profits” as de- 
fined in the tax laws is a misnomer when 
related to the earnings of public utility com- 
panies. The term is used merely to denote 
one of the increments in determining the 
amount of Federal taxes payable. The excess 
profits taxes, the normal income taxes, and 
the surtaxes are but the result of an arbi- 
trary tax formula which has no direct rela- 
tionship to real earnings. It is necessary, 
therefore, in considering Federal taxes to 
evaluate such taxes as a whole and to regard 
them at the present as a feature of the na- 
tion’s over-all wartime financial program. 


Reference is made to the practical 
value of having local men of affairs as 
directors of the subsidiary operating 
companies, and also to the adoption of 
pension plans for employees, as well as 
mention of collective bargaining ar- 
rangements which have been entered into 
with union organizations: 


For several years past it has been the sys- 
tem policy to elect to the boards of directors 
of the operating companies a number (usual- 
ly a majority of the boards) of outstandingly 
successful businessmen residing in the terri- 
tory served. These men—there are forty- 
three of them—have given generously of 
their time and talent in directing the business 
of the operating companies. Their advice has 
been invaluable in the successful operation of 
the properties and their participation in the 
affairs of the respective companies has added 
prestige to the companies locally and has been 
of benefit to the whole system. 

All of the subsidiary companies have now 
adopted pension plans which in general are 


uniform in their provisions, under which all 
male employees reaching age sixty-five and 
all female employees reaching age sixty are 
retired. If they have accumulated at least 
twenty years of service with the company, 
they are entitled to pensions based upon their 
average annual pay for the ten consecutive 
years in which their compensation was high- 
est and the number of years of credited serv- 
ice under the plan. The entire costs of the 
pensions are paid by the companies and funds 
therefor are deposited with two insurance 
companies for purchases of annuities upon 
retirement. 

Each of the major operating subsidiaries 
has entered into one or more collective bar- 
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VERY BAD PSYCHOLOGY, HENSHAW! LOOKS LIKE YOU’VE BEEN STRUCK 
BY LIGHTNING!” 


gaining agreements with unions representing 
groups of its employees, in most cases by 
mutual agreement approved by the War La- 
bor Board. In the few cases where agree- 
ments could not be reached, the cases were 
referred to the War Labor Board for further 
action. 


In the report of the Detroit Edison 
Company very interesting details are set 
forth for both domestic and industrial 
electric service: 


Domestic Electric Service: The popula- 
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tion of our service area continued to grow 
during the year because of sustained war 
equipment production and the attraction of 
high factory wages in the Detroit area. Fur- 
thermore, average annual use per domestic 
customer, including farms, increased from 
1,295 to 1,339 kilowatt hours, which is well 
above the national average use. Total sales 
to domestic users in 1944 amounted to al- 
most one billion kilowatt hours, an increase 
of nearly 6 per cent over 1943. Less than 6 
per cent of this electricity was delivered to 
our 35,000 farm customers. Nearly 95 per 
cent of all the farms in our service area have 
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orchestra. Spot local advertising is inter- 


electricity available to them. Our average 
posed in the program by Detroit Edison. 


farm customer uses 30 per cent more elec- 
tricity than our average residence custom- 


ne 

Industrial Electric Service: According to A 
War Production Board figures, the Detroit 
area stands first in the nation in volume of 
war supply and facility contracts, and, in 
value, nearly one and one-half times that of 
the next largest industrial area. Approxi- 
mately 80 per cent of our total industrial 
energy sales in 1944 were taken by well 
diversified prewar plants, such as automotive 
manufacturers, machine shops, foundries, 


a company formerly part of a hold- 
ing company system, but now 
independent, Jdaho Power Company in 
its annual report goes into considerable 
detail about the conduct of its business. 
It is all very readable and presents an 
informative picture of many angles 
probably not generally known to the 
average stockholder : 





and steel products industries now largely 
engaged in war production. These concerns 
have formulated plans for quick reconver- 
sion to the production of their former peace- 
time products. 


This company having been the center 
of moves by both the city of Detroit and 
the state utility commission to force rate 
reductions, and the question of Federal 
income taxes being involved, the matter 
was taken to court. The report gives this 
explanation of the situation: 


The Rate Case: Apparently the city of 
Detroit has championed the idea that no util- 
ity should pay Federal excess profits taxes, 
but instead should avoid such war taxes 
through rebates to customers, or by added 
local taxes. The principal contention is that, 
under present Federal tax laws, such action 
takes only one-seventh of the full amount 
from the utility and six-sevenths from the 
Federal government. In our case the Federal 
excess profits tax would have been relative- 
ly large because of low prewar base period 
earnings arbitrarily required to be used in 
calculating this tax... . Your management 
feels that it must get court direction in such 
a novel and vital matter. There is country- 
wide interest in the outcome of our litigation, 
and rightly, not only because much of in- 
dustry might be subjected to the same form 
of excessive and unreasonable burdens but 
because of the impact on the revenues of 
the United States government. 


Comment is also made about the com- 


During the year increased wages were pro- 
vided to our employees in accordance with 
the schedule of merit increases and to off- 
set higher living costs, a rate reduction to 
our customers was put into effect, and our 
earnings adequately serviced our outstand- 
ing securities. Thus we kept faith with the 
principals to whom we recognize a sincere 
responsibility. These accomplishments were 
made possible by the splendid codperation 
which we have enjoyed from regulatory 
bodies, from our employees, from our se- 
curity holders, and from the public we are 
privileged to serve. 

Without hindrance to the war effort Idaho 
Power Company and its employees have en- 
deavored to contribute leadership to a pro- 
gram of agricultural and industrial research 
and scientific development to enable our 
territory to shift back after the war to peace- 
time pursuits with a minimum of maladjust- 
ments. This is the local application of a pro- 
gram which, applied nationally, can ma- 
terially assist our country in embarking 
again upon a period of peacetime prosperity 
after victory. 

Idaho Power Company ceased to be a 
subsidiary of a holding company and became 
=. * soe spapaatiie owned public utility in 


The affairs of the company are conducted 
by its officers and directors, all of whom are 
residents of the company’s service area and 
identified with the business and professional 
life of the territory. 


The Idaho Power report calls atten- 


tion to various matters of interest to 
stockholders under the headings of 
“Company Management,” “Expansion 
of Territory Served,” “Electric Facili- 
ties and Their Location,” and “Customer 
Total Reaches New High,” and adds: 


pany’s participating with other business- 
managed electric companies in sponsor- 
ing “The Electric Hour” radio program : 

The Electric Hour: Your company has 


joined 159 other electric companies in spon- 
soring a program of national magazine and 


radio advertising which tells of the contri- 
butions of the privately owned electric utili- 
ties to the national welfare. The radio pro- 
gram is presented Sunday afternoons over 
the Columbia network as “The Electric 
Hour.” Nelson Eddy is singer and master 
of ceremonies, with Robert Armbruster’s 
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Over a period of many years Idaho Power 
Company has been a leader in farm electrifi- 
cation, which has become doubly important 
under the wartime necessity of increasing 
agricultural production. It is estimated that 
more than 80 per cent of the farms within 
the company’s service area (approximately 
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double the national average) are electrified 
and their electric needs supplied by the com- 
pany... « 

Realizing that the public is interested in 
the various phases of our business, the com- 
pany conducts advertising and publicity 
which are designed to inform and interpret 
not only the affairs of this institution, but 
the philosophy and practice of the American 
enterprise system. Such publicity has been 
strengthened by personal appearances of 
company officers and representatives before 
groups of citizens in all communities served 
by the company. 


In addition to the usual financial state- 
ments and charts, there is also included 
in the report of the Idaho Power Com- 
pany a most interesting pictograph map 
showing territory served by the company. 
Attention is paid to many employee bene- 
fits, such as pension plans, hospitaliza- 
tion, group life insurance and accident 
prevention, after which it is stated : 


The territory served by the company is 
representative of diversified agriculture and 
its associated industries, by stock raising, 
lumbering, and mining, all of which are im- 
portant in a peacetime economy. Prior to the 
war the company assumed leadership in its 
service area in the promotion of farm chem- 
urgy, through which new crops and new in- 
dustries have been pioneered and brought 
into being. ... 

Idaho Power Company has contributed to- 
wards a program of research and scientific 
development conducted by its own staff mem- 
bers in conjunction with other industries and 
the agricultural departments of our universi- 
ties and colleges, in an effort to develop new 
uses for farm crops, new uses for the by- 
products of agriculture, and new crops for 
which there is most likely to be a peacetime 
demand and a satisfactory price. The pro- 
gram of farm chemurgy is one to which 
business and professional men, joined with 
agricultural people, can look for substantial 
benefits in years to come. 

In addition to providing adequate and reli- 
able electric service at costs consistent there- 
with, Idaho Power Company, its officers and 
employees, recognize a responsibility in de- 
veloping a program of peacetime production 
with its resulting exchange of goods and 
services which will sustain us in our standard 
of living, meet the cost of necessary govern- 
ment, start the orderly liquidation of our tre- 
mendous Federal indebtedness, and enable 
the accumulation of savings. If Americans 
can reéstablish a sound relationship under 
which industry, agriculture, and labor can 
work together with an impartial government, 
surely we have the productive capacity, the 
ingenuity, and “know-how” to meet the chal- 


lenge of peace as we have met: the challerige 
of war. hia 


£ ie report of Southern California 
Edison Company, Ltd., among 
other matters touches upon future out- 
look and the institution of postwar plans 
at such time as the war situation permits 
of their determination: 


In my report to you last year, I refrained § 
from discussion of postwar plans because of 
the many uncertainties involved. Today, such 
discussion would seem ev’ less timely, Our 
wars are yet to be won, the losses in lives are 
still to be counted, and the costs are stil] to 
be totaled. The effect of these and other 
factors on our national economy, on our 
postwar controls, regulations, and taxes, and 
on our international commerce and relations, 
requires continuing reappraisement. Your 
company does have postwar plans—for ab- 
sorption of personnel returning from mili- 
tary establishments, for enlargement and 
continuing improvement of its service, and 
for continuing modernization and replace- 
ment of plant. But the timing and scope and 
extent of these plans may depend in a large 
measure on the philosophy as well as the ac- 
tion of government. These important poli- 
cies are yet to be clarified, and the facts with 
which we must deal as a consequence thereof 
are likewise unknown. 


Comment is also made upon the com- 
pany’s policy,. established over a long 
period of years, of recognition of em- 
ployees. 

This covers a wide range of special 
plans and services: 


The company is engaged in a systematic 
evaluation and classification of jobs ‘for the 
purpose of determining proper arid balanced 
compensation levels and is endeavoring in all 
other respects to continue, as in the past, a 
progressive and understanding attitude in its 
personnel relations and practices. Historical- 
ly, for more than thirty-five years, a high de- 
gree of recognition of employees has been 
an ever-present policy of the company. In 
1909 we instituted medical and hospitaliza- 
tion service on a very nominal cost basis. 
This service, which was one of the first es- 
tablished in the country by a major com- 
pany on such a liberal basis, has continued 
through the years. Also, as early as 1919, 
there was instituted the first company pen- 
sion plan. Other employee benefits have been 
provided through the Employee Benefit Fund 
and Employee Emergency Loan Fund and 
substantial sickness and disability allowances. 
The value of these policies is reflected in a 
high quality of loyalty and performance of 
duty in the entire organization. .. . 
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WHAT OTHERS THINK 


It appears to be not generally known that 
the electric utility industry did not contribute 
to or intensify the man-power shortage, but, 
on the contrary, has contributed to the relief 
of that shortage. A greatly increased public 
service has been performed with a substan- 
tial reduction in personnel. Your company 
is no exception to this general rule. 


| foes the foregoing quoted paragraphs, 
it is apparent that anyone reading 
these annual reports will be well in- 
formed upon a variety of pertinent facts 
pertaining to the affairs of these utility 


companies. —R.S.C. 





A Chatty Book on an Old American Custom—. 
Listening in 


T is perhaps a commentary on our 
i swift-moving era that the phrase 
“party line” mentioned to your present- 
day intellectual would call up a mental 
response entirely unconnected with the 
telephone business. Today’s brighter 
children think of “party line” in con- 
nection with boresome ideology—the 
domination of the Communist party by 
the Stalinists, the recent domination of 
the German people by the Nazis, and so 
forth. But to a host of Americans slight- 
ly above combat age or older—especially 
those who have passed their youth in 
small towns—‘“party line” brings back 
memories as nostalgic as ukeleles strum- 
ming in honeysuckle time, the pungent 
odors and forgotten sounds of a black- 
smith shop, and all the rest of the pleas- 
ant horse-and-buggy age that disap- 
peared with World War I. 

For this reason the youthfulness of 
Louise Baker, authoress of the recently 
published popular book entitled “Party 
Line,” is somewhat surprising. Although 
the book is only incidentally autobio- 
graphical, Miss Baker does tell us (page 
17) that she was born in May, 1909, 
which would make her a small girl in- 
deed with a very sharp memory to have 
recalled the problems and chitchat of 
even the youngest social group which 
sang a popular song, “Jada, Jada.” Some 
of the laughable illustrations by Stephen 
J. Voorhies show leg-of-mutton sleeves 
and peg-top trousers, which the au- 
thoress must surely have known only, as 
the lawyers say, “upon information and 
belief.” 

“Party line” is essentially a series 
of very light anecdotes about the peo- 


ple in the very small town in which 
Miss Baker spent her childhood—May- 
field, California. Running like a bright 
series of threads through all these anec- 
dotes are the party lines connected to the 
manual switchboard of the old telephone 
exchange, presided over by Miss Elmira 
Jordan, the heroine and principal char- 
acter of the book. For forty-two years 
Miss Jordan was an ever-present wit- 
ness of Mayfield’s destinies. Further- 
more, like the mythical spinners of fate, 
she was not above taking a personal hand 
in the weaving of such destinies through 
the lines of her switchboard. Miss Baker 
sketches the character of “Miss Elmira,” 
as she was known to the whole town, in 
the following excerpt from her opening 
chapter: 
. . . She regarded her profession as a 
calling—no pun intended. Had she been so 
inclined, Miss Elmira could have resigned 
her job and, with a few threatening letters 
to launch the enterprise, retired to a luxuri- 
ous life of blackmail. But nothing so base as 
avarice would ever have uprooted her from 
her stool at the Bell Telephone Company. 
Nor would fire or flood have found her flee- 
ing her post of duty. Certainly the earth- 
quake that shook one brick wall away from 
the telephone office exposed Miss Elmira, 
her earphones only slightly askew, stead- 
fastly plugging away at her switchboard. 
Only one cataclysmic blow was capable of 
eliminating Miss Elmira, and, alas, it fell 
four years ago—the dial system! It is to her 
credit that she was philosophical in this 
tragic climax to her career. 


To those who have always lived in 
a big city with its more or less im- 
personal service, even during the earlier 
years of the telephone, the extent of Miss 
Elmira’s highly personalized brand of 
service may seem incredible. She rang 
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“LOOK, KID, I AIN’T PREPARED TO ARGUE UTILITY VALUATIONS. ALL I DOIS 
GO AROUND AND READ METERS” 


all party lines to announce new babies, 
strawberry festivals, lost and found 
articles. 

She could track down a_ doctor 
for an emergency no matter how hard 
he tried to hideout. Wayward girls and 
erring husbands could hold no secrets 
from the ubiquitous “Miss Elmira.” She 
became wedded to her profession only 
after the sole romance of her life, a 
“handsome” lineman, lost his life in a 
snowdrift while attempting to reopen a 
fouled communications circuit, thus 
making a double dedication to public 
service. 


The local newspaper editor, throwing 
up his hands at the very thought of try- 
ing to engage in straight competition 
with such a babbling brook of com- 
munity information, decided sanely that 
the best way for him to operate was to 
join forces. Since Miss Elmira’s ethics 
precluded her from consenting to go on 
the payroll, a judicious dispensation of 
gifts and flattery enabled the enterpris- 
ing editor to tap this source of informa- 
tion at will. Furthermore, since the 
families on each party line, by that very 
fact, had no secrets from each other, but 
no access to gossip on other lines, the 
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editor saw the opportunity of codrdinat- 
ing information derived through each by 
enlisting the aid of a sort of unofficial re- 
porter on each of a dozen or more party 
lines. 


_ LINE” is not exactly an im- 
portant book. But it will give any- 
one in the telephone business many a 
hearty chuckle. It is the sort of light 
thing which one takes on trains and 
which ought to be in a dentist’s office— 
something that can be picked up and laid 
down without much loss of continuity. 
Miss Baker writes with a sure-footed 
professional sense of simplicity, brevity, 
and change of pace. On rare occasions 
her prose can be quite poetic as, for ex- 
ample," the following thumbnail com- 
mentary on her little home town of May- 
field: “ ... you have to be a part of it 


WHAT OTHERS THINK 





and listen to its heartbeat, preferably 
with a telephone for a stethoscope, to 
recognize its individuality.” 


Generally, however, the authoress 


shrewdly pitches her style to the business 
at hand — that of telling a series of 
humorous anecdotes and telling them 
well. Some of the details surrounding 
these various incidents seem just a little 
too “pat,” the jigsaw pieces fitting too 
perfectly to convince a skeptical reader 
that the affair actually happened that 
way. 


But, after all, Miss Baker’s book 


does not purport to be nonfiction and as 
the old Irish proverb says, “Heaven 
winks at the truth if the tale is a merry 
one.” 


—F. X. W. 


Party Line. By Louise Baker. Whittlesey 
House, New York 18, N. Y. Price $2.50. 








THe MUNICIPAL YEAR Boox. 1945. 1313 East 
60th Street, Chicago 37, Illinois. $8.50. 
This is the twelfth edition of “The Munic- 
ipal Year Book.” Advance notice indicates 
that it contains a wide variety of informa- 
tion upon municipal affairs, including person- 
nel, finance, and activities—the latter in- 
cluding utilities. 


details of miscellaneous nature in munic- 
ipal matters in over 2,000 cities in the United 
States. 


MUNICIPALITIES AND THE LAW IN ACTION. 


Many subdivisions are 
listed, under these genera! headings, touching 


Proceedings of the 1944 War Conference 
of the National Institute of Municipal Law 
Officers. Edited by Charles S. Rhyne. Na- 
tional Institute of Municipal Law Officers, 
730 Jackson Place, N. W., Washington 6, 
D.C. 1945. $10. Pp. 500. 

This book, under 33 chapter headings, 
includes reports of committees and the ad- 
dresses of individuals relating to many sub- 
jects of interest to those in the legal profes- 
sion having to do with municipal affairs. 
One chapter covers the report of the Com- 
mittee on Public Utilities, referring princi- 
pally to the question of taxes, and to the ac- 
tivities of the Federal Power Commission, 
especially regarding certain cases affecting 
natural gas companies. Another chapter pre- 
sents the report of the Committee on Mu- 
nicipally Owned Utilities. In this comment is 


Notes on Recent Publications 









made upon a trend toward acquisition of elec- 
tric utilities by municipalities, due to disposal 
of properties by holding companies under 
urge of the “death sentence clause.” Ref- 
erence is also made to the influence upon 
this movement of the spread of govern- 
mental public power projects, such as Ten- 
nessee Valley Authority and Bonneville 
Power Administration. 


Procress Picrure Story oF SANTEE-COOPER. 
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Compiled and edited by John A. Zeigler. 
South Carolina Public Service Authority, 
1246 Main Street, Columbia, S. C. 1945. $5. 
Pp. 232. 

The South Carolina Public Service Au- 
thority has issued a picture progress story 
of Santee-Cooper, the hydroelectric power 
and navigation project on the Cooper and 
Santee rivers. This project, which was fi- 
nanced by Federal funds at a cost of $48,- 
000,000, and is owned by the state of South 
Carolina, has a generating capacity of 132,- 
615 kilowatts and provides a 100-mile inland 
waterway from Charleston on the coast. 
This 230-page book, aside from a few pages 
of statistical data, is made up of reproduc- 
tions of photographs taken from the start 
of the development to its completion. It 
furnishes a graphic pictorial story of the 
progress of this extensive construction job, 
some of the artistic shots of massive con- 
crete structures being especially effective. 
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ee Passes Rail Rate Bill 


ee S. House of Representatives on 
May 4 4th passed, 176 to 40, a bill to allow 
railroads to charge the government full trans- 
portation rates. The measure, which was sent 
to the Senate, would abolish 50 per cent rates 
allowed the government in return for lands 
granted the railroads a century ago. Speakers 
on both sides of the issue agreed the bill would 
increase the Federal shipping bill by at least 
$20,000,000 a month. 

Chairman Lea, Democrat of California, of 
the Commerce Committee, and other propo- 
nents said “simple justice” required the ac- 
tion, arguing that the railroads “have already 
paid their debt for this land.” 

Representative Gearhart, Republican of Cali- 
fornia, contended that by increasing the Fed- 
eral bill the rates to other shippers would be 
reduced. 

Representatives O’Hara (Republican, Min- 
nesota), Poage (Democrat, Texas), and other 
opponents argued that the legislation “would 
represent an outright gift to the railroads at 
a time when they are making more money 
than at any time in their history.” 

Representative Pace, Democrat of Georgia, 
said the proposal would “cost the taxpayers 
$200,000,000 to $300,000,000 yearly just at a 
time when we are trying to reduce expendi- 
tures.” 

Proponents asserted, however, that much 
of this would be made up by increased rail- 
road taxes and also said the legislation would 
still allow the government to negotiate prefer- 
ential rates when possible. 


FPC Engineering Bureau 


NGINEERING activities of the Federal Power 
Commission have been consolidated in a 

_new bureau of power with headquarters in 
Washington, D.C. E. Robert de Luccia, a 
former lieutenant colonel in the Army Engi- 
neers, is chief, and Francis L. Adams, former 
regional administrator at Fort Worth, Texas, 
is assistant chief. 

D. J. Wait has been named regional engi- 
neer in the New York field office. 


Caffrey Approved 


HE Senate Banking Committee last month 
approved the nomination of James J. Caf- 
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frey, New York, to be a member of the Securi- 
ties and Exchange Commission. 

Caffrey was nominated by the late President 
Roosevelt, but Chairman Robert F. Wagner, 
Democrat of New York, told reporters that 
President Truman “is well satisfied.” 

Caffrey was nominated for the unexpired 
term of Robert H. O’Brien, who resigned, and 
for a full term until June 5, 1950. 


SEC Plea Dismissed 


._. United States Supreme Court on April 
30th dismissed a Securities and Exchange 
Commission petition involving a recapitaliza- 
tion plan of Long Island Lighting Company. 

e SEC in a suit in lower courts sought 
to ‘aida the firm, a New York holding com- 
pany, from completing the plan under the 
New York state law. The SEC desired a stay 
in proceedings pending a determination by it 
whether rights of stockholders should be sub- 
ject to reorganization standards of the -Pub- 
lic Utility Holding Company Act. 

The United States District Court for the 
Southern District of New York refused to 
issue an injunction on the ground that it lacked 
jurisdiction. The Second United States Cir- 
cuit Court upheld this finding and SEC ap- 
pealed to the Supreme Court. 

The high tribunal in dismissing the petition 
announced. merely that the case had become 
moot—that is, that there is now no further 
cause for court action. It ordered the circuit 
court judgment vacated and told the district 
court to dismiss the SEC complaint. 


Merger Savings Expected 


—— of approximately $250,000 annually 
in operating expensés, taxés, and other 
charges, will be effected through the proposed 
merger of the so-called “Charleston group” of 
companies in the Columbia Gas & Electric Cor- 
poration system, according to testimoriy given 
before the Securities and Exchange Commis- 
sion on May 7th by H. Edwin Olson, vice pres- 
ident of Columbia. 

Companies proposed to be merged are Cen- 
tral Kentucky Natural Gas Company, Hunt- 
ington Development & Gas Company, Cincin- 
nati Gas Transportation Company, Point 
Pleasant Natural Gas Company, Warfield Nat- 
ural Gas, and United Fuel Gas, with the latter 
the surviving company. 
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California 


Power Plot Charged 


U S. Representative Helen Gahagan Doug- 
e las, Democrat of California, recently 
charged that the House Appropriations sub- 
committee on Interior Department appro- 
priations had put a private: power company 
‘in the driver’s seat” in California by eliminat- 
ing from ‘the Interior Department Appropria- 
tion Bill funds for construction of public trans- 
mission lines. — : 

The ‘subcommittee on April 24th had rec- 
ommended a $1,000,000 slash in proposed con- 
struction ‘expenses for the Central’ Valley 
project in California and entirely: eliminated 
a request of $490,000 for initial work on the 
Kings river project. 

In slicing the Central Valley appropriation, 
the subcommittee reported that the estimated 
over-all cost of that project had risen from 
$170,000,000 to more than $362,000,000. It 
recommended that the Bureau of Reclamation 
consider means of reducing rather than in- 
creasing its estimates. 

Representative Jed Johnson, Democrat of 
Oklahoma, chairman of the subcommittee, de- 
nied his group had favored private companies. 
He.said he resented “very deeply the sug- 
gestion that this committee has gone over 
bag and baggage to the private power com- 
pany. 

Representatives Jerry Voorhis and George 
P. Miller, Democrats of California, also as- 
sailed the committee’s reduction in the Cen- 
tral Valley appropriation. 

Representative Alfred J. Elliott, Democrat of 
California, had recommended to the subcom- 
mittee that it withhold the Kings river funds 
because Congress already had appropriated 
money for the same work to be done by the 
Army Engineers. He said his constituents did 
not want the Bureau of Reclamation to have 
anything to do with the project. 

The subcommittee specifically disapproved 
items. of $115,000 and $100,000 for planning 
a delta stéam power plant and transmission 
lines. The two installations would cost $26,- 
000,000 and $48,000,000. 

“The proposed: steam plant and transmission 
system would duplicate, if not destroy, exist- 
ing tax-paying facilities and take much valu- 
able property off the tax-rolls to the detriment 
of many towns and counties in California,” 
the subcommittee report said. 


Urge City Transit Chief 


PPOINTMENT of a manager of transportation 

for San Francisco’s street railway system 
formaily was requested recently in a resolution 
‘introduced: before the board of supervisors. 
-:“Presented by. Supervisor ‘MacPhee, chair- 
man of the finance committee, the resolution 
asked that Mayor Lapham and the city pub- 
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lic utilities commission ‘give consideration to 
establishing the position ‘fon a parity with the 
manager of utilities.” 

“If necessary,” the resolution stated, “we 
ask that the mayor use his emergency powers 
to accomplish this purpose.” 

MacPhee claimed that the action was not 
intended as criticism of Utilities Manager 
Cahill’s direction of the street railway opera- 
tion, but was prompted by a desire to bring 
about improvements in railway service. 

The resolution referred to statements made 
by Cahill that the major cause for inadequate 
service has been lack of materials and man 
power for the repair of equipment. In con- 
tradiction, MacPhee contended that some of 
the needed materials can be purchased locally 
and that the work of railway carpenters, ma- 
chinists, and blacksmiths is not fully used. 


Studies Competitive Bidding 


s a result of its experience with Pacific 
A Gas and Electric Company’s recent $80,- 
000,000 refunding issue, for which there was 
competitive bidding, the state railroad commis- 
sion has determined to conduct a study into 
the whole subject of competitive bidding for 
security issues. 

A hearing has been called for June 27th. 
Questionnaires are being sent to all regulated 
utilities which have investments of more than 
$750,000, except steam railroads, asking why 
a policy of requiring competitive bidding 
should not be instituted. ] 

The commission’ ordered : competitive © bid- 
ding in thé Pacific Gas Case after the U. S. 
Supreme Court rendered a decision putting 
the company under the provisions of the Public 
Utility Holding Company Act and therefore 
subject to competitive bidding rules of the 
Securities and Exchange Commission. The 
state commission in the past has favored 
negotiated sales. 


Seeks Water Rate Increase 


A 15 per cent increase -in municipal water 
rates was recommended recently by Mayor 
Lapham of San Francisco in his annual budg- 
et message to the board of supervisors. In 
advocating restoration of the 15 per cent re- 
duction in water rates—made in the mayoralty 
election year of 1943—Mayor Lapham pointed 
to the need of establishing a fund out of water 
department surplus earnings for betterments 
and improvements to the system. 

(Currently, surplus earnings are siphoned 
into the general fund and are used to help re- 
duce the tax rate. In the 1944-45 fiscal year, 
the general fund benefited in the amount of 
$1,197,412, representing a saving to taxpay- 
ers of approximately 17 cents on each $100 
of assessed valuation.): . 
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“It seems logical,” said the mayor, in his 
message to the supervisors, “that the water 
department be placed permanently on a pay-as- 


you-go basis, not only as to current operating 
costs but including betterments as well as re- 
placements and extensions.” 


Connecticut 


Senate Votes Antibias Bill 


Fyne designed to outlaw racial discrimina- 
tion in employment and publications or 
radio broadcasts was passed by a 25-to-10 vote 
on May Ist by the state senate. 

The bill, which has become a party issue 
supported by Democrats, was expected to meet 
stiff opposition in the Republican-dominated 
house of representatives. Like the Ives-Quinn 
law enacted at the last session of the New 
York legislature, the bill provides for enforce- 


ment through a state board on fair employ- 
ment practices, to be seated July Ist. 

Under the bill the 3-member board would 
be empowered to hold hearings on alleged in- 
stances of discrimination and to issue orders 
and regulations to enforce the proposed law. 
The bill would forbid either emrloyers or labor 
unions to discriminate against job applicants 
because of race, color, creed, or national 
origin. It also would make it illegal to pub- 
lish or broadcast statements discriminatory 
to minority groups. 


Kentucky 


FPC Orders Company to Show 
Cause 


Tz Federal Power Commission recently 
directed Kentucky Utilities Company, 
Lexington, to show cause within sixty days 
why it should not be ordered to dispose of 
$6,556,514 in write-ups and other excesses of 
recorded cost over original cost carried in its 
utility plant accounts. In a report served on 
the company following a field examination 
made in codperation with the state public serv- 
ice commission, the FPC staff recommended : 

1. Kentucky Utilities eliminate $1,679,607 
representing write-ups and other improper 


items by immediate charges to earned surplus 
and other specified accounts. 

2. A plan be submitted for the disposition of 
$4,876,907 representing excess of purchase cost 
over original cost of acquired properties. 

“Agreement has not been reached between 
Kentucky Company and the staff of the com- 
mission with respect to the recommendations,” 
the order stated. 

According to the staff report the original 
cost of the Kentucky Company’s electric and 
common utility plant as of December 31, 
1941, was $41,634,830. 

Kentucky Utilities Company, a subsidiary 
of the Middle West Corporation, serves about 
114,892 electric customers. 


> 
Maryland 


Rate Dispute in Court 


[ syoncrion proceedings were instituted in 
the circuit court on April 30th by the 
Rustless Iron & Steel Corporation on behalf 
of itself and other electric consumers in Bal- 
timore to prevent the state public service com- 
mission from carrying out an order calling 
for the consideration of the Consolidated Gas 
& Electric Company’s property as a whole 
in determining electric rates. 

The plaintiff contended the order consti- 


tuted an “undue, unreasonable, and unlawful 
discrimination in favor of Consolidated,” and 
denied the plaintiff the equal protection guar- 
anteed by the Fourteenth Amendment and the 
Maryland Bill of Rights. 

Rustless contended the rates it must pay 
for electric current “are an important factor 
in determining the extent of its industrial and 
business activities in Maryland and its poli- 
cies with regard to future expansion in Mary- 
land.” This is equally true of industries gen- 
erally, it was alleged. 


Massachusetts 


Transit Network Asked 


A DRASTIC overhauling of metropolitan 
Boston’s transportation system, including 
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construction of cigs new rapid transit lines 


at a cost of $46,000,000 to help solve the mass 
commuter problem after the war, was recom- 
mended last month by a metropolitan transit 
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recess commission in a report filed with the 
- legislature and Governor Maurice J. 
Tobin. 

The plans, evolved in years of study, would 
virtually eliminate commuter service of steam 
railroads and would create a metropolitan 
transit authority with complete public owner- 
ship of the Boston Elevated Company, which 
now serves a great part of the district. 

Another legislative recess commission on 
postwar highways recommended last March a 
6-year program, calling for $153,000,000 to 
modernize highways and prevent Boston from 
being strangled by traffic. 

The commission on transit, reporting last 
month, said: 

“It is our conviction that a system of main, 
balanced rapid transit lines extending through 
the heart of Boston out to and through the cen- 
ters of population within the area under con- 
sideration, on which modern, attractive, com- 


fortable, and speedy transit equipment can be 
operated, offers the most economical and effi- 
cient means for the concentrated mass move- 
ment required, to be supplemented by the mod- 
ern versions of trackless trolleys and busses.” 

The commission and its engineers found that 
about 2,000,000 persons daily would benefit 
from such a unified transportation system and 
estimated that it could be established within 
five years. 

The report advocates the maximum use of 
existing trackage and equipment to enable the 
changes to be made at the lowest possible cost, 
particularly for land taking. 

The proposed rapid transit routes would 
operate electrically and to a great extent over 
the rights of way of the Boston & Maine, 
Boston & Albany, and New York, New Ha- 
ven & Hartford railroads. 

A fare allocation is expected to provide a 
profit of about $700,000 a year. 


Minnesota 


Gas Vote Decision Deferred 


HE St. Paul city council last month voted 

to take under advisement the setting of a 
date for submitting the natural gas ordinance 
to the voters, with every indication it will be 
a year before the question is voted on. 

The referendum became a necessary pre- 
lude to installation of natural gas in the city 
when the required number of persons signed 
petitions asking for a vote. 

John Findlan, finance commissioner, said re- 
cently that no money was available for ex- 
pense of a special election and that it would 
be necessary to declare an emergency in or- 
der to hold one. 


William Parranto, commissioner of finance, 
commented that the opponents of natural gas 
effectively had postponed its introduction in 
the city for the coming heating season, since 
even if a special election is held it is too late 
to install conversion units in time for use next 
winter. 

The council’s decision to take no action at 
this time followed an appeal by Juls Ander- 
son, proponent of natural gas, for holding the 
referendum at next year’s general election 
7 30th, rather than at the primary March 

th. 

The ordinance requires for adoption a 
majority of all votes cast at the election in 
which it is submitted. 


Nebraska 


Bill Made Law 


F B. 92, one of the public power bills which 
e was a controversial measure in the early 
days of the state legislative session, was passed 
May Ist by the state unicameral with only 
two dissenting votes. It was signed by Gov- 
ernor Dwight Griswold on May 4th. The bill 
provides that reduction of bonded indebted- 
ness by a public power district shall be one 
of the factors to be taken into account by a 
court of condemnation in determining the price 
in the event a municipality condemns a dis- 
tribution system owned by a public power dis- 
trict. The vote was 33 to 2. 

The bill was introduced by Senators Walter 
Raecke, John Mekota, and Dan Garber, and 
was the result of the study made by the leg- 
islative council’s subcommittee on power. In 
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its original form there were different inter- 
pretations. The League of Municipalities con- 
tended that it would work to the advantage 
of public power districts and against mu- 
nicipalities. The wording of the measure was 
changed to meet that objection. 

It is further provided in the bill that after 
a public power district has paid off all its in- 
debtedness it shall upon request of any munici- 
pality turn the distribution system over to 
that municipality without cost. 


Power District Sustained 


4 &- city cf Kearney must start all over 
again if it wants to acquire, through con- 
demnation proceedings, the local distribution 
facilities of the Consumers Public Power Dis- 
trict, said the state supreme court on April 
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27th’ in sustaining a motion of the latter. At- 
torneys for the district had asked that it ar- 
rest further proceedings on- appeal, that it re- 
verse the judgment of the district court, and 
effectually ‘dismiss and dispose of all ante- 
cedent proceedings in condemnation. As the 
city had also asked for a dismissal of the 
appeal, this finally disposed of the proceed- 
ings. 

Judge Yeager held that the right of the 
city to condemn depends upon a new com- 
pliance with the governing law, that the 
opinion in May v. City of Kearney nullified 
the proceedings that had been taken, and the 
injunction then issued destroys the right of 
the city to claim any rights under the pro- 
ceedings that had been instituted and carried 
on. 

Three years ago the city started the pro- 
ceedings, and upon securing condemnation ap- 
proval by the voters, asked the supreme court 
to appoint a court of condemnation. This 
was done, and it fixed the value at $276,975. 
The Consumers appealed, but the district court 
sustained the award. The district then ap- 
pealed to the supreme court, and it is to the 
proceedings embraced in the appeal that the 


motion. recently sustained was directed. 

The city council submitted an ordinance 
authorizing issuance of revenue bonds to pay 
for the property, but the voters defeated it, 
Notwithstanding this action the council passed 
an ordinance authorizing issuance of general 
obligation bonds. Charles E. May, a taxpayer, 
asked an injunction, which the supreme court 
granted. 

The city agreed that it was without au- 
thority to issue general obligation bonds with- 
out a vote of the people, but insisted that the 
supreme court opinion should be interpreted 
to mean that the election at which condemna- 
tion was voted and that every other step in 
the condemnation process up to the invalid 
effort to issue bonds was regular. 

In the May Case the supreme court held 
that the condemnation election was invalid for 
the reason that after it was held the council 
sought to issue general obligation bonds in 
violation of promises and pledges made to the 
electorate. Judge Yeager says that the conclu- 
sion announced in that opinion invalidated 
every step of the proceedings taken, and that 
the city cannot proceed further until another 
election is held. 


¥ 
New Jersey 


Wage Boost Opposed 


yew Public Service Codrdinated Transpor- 
tation Company of New Jersey opposed 
a proposed wage increase for its employees 
at a War Labor Board hearing in Washing- 
ton, contending that a fair interpretation of 
the WLB local transportation wage policy did 
not warrant a further adjustment. 

The Amalgamated Association of Street 
Railway and Motor Coach Employees, Ameri- 
can Federation of Labor, had asked for an 
increase of 10 cents an hour. The WLB re- 
view committee recommended a 5-cent in- 
crease, which would provide a wage of 95 
cénts an‘ hour. 

William H. Speer, general attorney for the 
company, told the board that the proposed 
increase would be a violation of the board’s 
own stabilization pattern and would start a 
new round of disputes that would pour in 
upon the board because they could not be set- 
tled .by collective bargaining. 


Tax Battle to Highest Court 


> battle between the city of Jersey City 
and the state legislature over a distribu- 
tion formula for $15,276,000 in railroad tax 
interest went into its final round last month 
as the state supreme court handed the mat- 
ter over to the court of errors and appeals for 
final decision. 

Three justices of the supreme court said in 


a brief written opinion that they were “not 
completely in accord” on the constitutionality 
of three 1945 laws regulating the distribution 
of the interest, and that they had decided to 
dismiss Jersey City’s challenge of the laws in 
such a manner as to facilitate decision by the 
errors court. 

While the opinion did not mention the 
status of a stay obtained by Jersey City last 
January, which prohibits Homer’ C. Zink, 
state comptroller, from distributing the 
money under the new plan, a spokesman for 
the supreme court said unofficially that the 
dismissal of the appeal for the purpose of 
sending it on to the higher court nullified the 
stay. 


Seeks Utility Law Reform 


= Independent Citizens League was re- 
cently reported to be making a study of 
the state’s laws about public utility companies 
for the purpose of submitting a revision bill 
to the state legislature at its next session. 

James Imbrie, executive director of the 
league, referring to a critical dissenting re- 
port filed several months ago by State Public 
Utility Commissioner Crawford Jamieson of 
Trenton, announced the league’s plan in a let- 
ter to Board President Joseph E. Conlon of 
South Orange. 

“Tt is an enigma to us,” he wrote, “why you 
and Commissioner [John E.] Boswell of Ocean 
City should allow months to pass since Com- 
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missioner Jamieson filed his charges with the 
governor without you, as majority members, 
yourselves demanding a full investigation 
rather than making it necessary for an outside 
independent group of citizens to move in this 
direction.” 

Mr. Jamieson’s dissenting report, saying that 
New Jersey utility rates were generally too 


Again Challenges FPC 
Jurisdiction 


"3 state public service commission re- 
cently announced that it had reiterated its 
position in a dispute with the Federal Power 
Commission with respect to jurisdiction over 
the accounting methods of natural gas com- 
panies operating exclusively in New York 
state. The Federal body has required these 
companies to comply with its accounting rules, 
and the New York commission has protested 
this action as unwarranted interference with 
regulatory procedure in New York state and 
a duplication of efforts. 

Replying to a recent statement on the sub- 
ject by the Federal Power Commission, Milo 
R. Maltbie, chairman of the state commission, 
in a letter to Basil Manly, chairman of FPC, 
cited a series of recent decisions by the United 
States Supreme Court, including the decision 
in the Connecticut Light & Power Company 
Case. His letter said: 

“These decisions clearly indicate that the 
aim of Congress in establishing the Federal 
Power Commission was (1) to regulate inter- 
state commerce in gas and electricity because 
such interstate commerce ‘cannot be regulated 
by the states,’ and (2) ‘to assist the states 
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high and the functions of the commission too 
loosely defined, was filed when Mr. Conlon 
and Mr. Boswell submitted the annual report 
of the board. Mr. Jamieson is holding over as 
a member of the 3-man commission until Rep- 
resentative D. Lane Powers of Trenton, re-* 
cently appointed to replace him, resigns from 
his congressional seat. 


in the exercise of their regulatory powers, 
but not to impair or diminish the powers of 
any state commission,’ 

“This is the position which we, in our prior 
letter, suggested that your commission adopt. 
In view of the principles enunciated in these 
decisions, we see no need for any extended 
reply. The supreme authority has spoken. 
If your commission stays within the field out- 
lined, we will have no cause for criticism, 
and the regulation of interstate and intrastate 
commerce will proceed without duplication of 
effort and expense.” 


Pay Case Remanded 


HE National War Labor Board on May 4th 

returned to an arbitrator the wage case’ 
involving 500 employees of the United Trac- 
tion Company, Albany. The board remanded 
the issue over a proposed voluntary wage in- 
crease to its New York regional board. with 
instructions to advise the arbitrator appro- 
priately “with respect to the policies of this 
board.” 

The NWLB found that the 5-cent hourly 
increase for operators and 4-to-10-cent boosts 
for nonoperating employees would lift their 
rates above the approvable wage brackets for 
an area of Albany’s population. 


* 


Oregon 


Utility District Planned 


RELIMINARY petition for the creation of the 

Linn County Peoples Utility District was 
filed in the offices of the aan hydroelectric 
commission at Salem on May Ist. 

The district would comprise virtually all 
of western Linn county, with the exception 
of the municipalities of Albany and Lebanon. 
The area of the district is 900 square miles, 


Rural Electric Bill Passed 


A= to curb rural electric codperatives 
split party lines in the state senate early 


717 


with a population of 23,110. The assessed 
property valuation is $20,000,000. 

The purpose of the proposed district is to 
acquire and establish power facilities for the 
generation, distribution, and sale of electric 
energy to residential, commercial, industrial, 
individual, agriculture, and other consumers. 

A preliminary report of the hydroelectric 
commission will be released June Ist, fol- 
lowed by a final report later. 


¥ 
Pennsylvania 


this month and led to a bitter split in the Phila- 
delphia organization, 

Senator Henry I. Wilson, Republican of 
Jefferson county, and eight other Republicans, 
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including Senators James A. Geltz and John 
M. Walker, Allegheny county, voted with 
Democrats against the bill, but four Philadel- 
phia Democrats helped the majority Repub- 
licans to give the bill final passage. 

Senator H. Jerome Jaspan, lone Philadelphia 
Democrat to oppose the bill, promptly re- 
signed as party leader in his home ward, charg- 
ing that leaders of the city organization are 
controlled by utilities. He said the measure 
would destroy rural electric codperatives 
through strict state commission regulation, 


Senate Kills FEPC Legislation. 


B pad to make 100 per cent sire no fair em- 
ployment practice legislaticn would be en- 
acted at this session of the state legislature, 
the Republican senate majoriy on April 30th 
buried in committee a duplic&te of the Homer 
S. Brown Bill. The house bill was smothered 
in committee the previous week. 

In a last-minute effort to revive FEPC, sen- 
ate Democrats moved to discharge the com- 
mittee on labor and industry from further con- 
sideration of the Rosenfeld-Dent-Holland Bill, 
a word-for-word twin of the Brown measure. 
The motion was beaten, 18 Democrats voting 
for it and 28 Republicans against. 

Senator Charles R. Mallery, Republican of 
Blair, ridiculed the bill as “purely political.” 
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Minority Floor Leader John H. Dent called 
the Homer Brown Bill “the one and only de- 
cent fair employment practice bill offered at 
this session.” He emphasized the FEPC is 
not confined to the interests of Negroes, but 
to all minority racial and religious groups. 


New Tax Powers 


és HE state senate on May 5th was ready to 
vote new tax powers for Pittsburgh and 
to freeze the city’s real estate tax rate. 

Republicans defeated four attempts to amend 
the Fleming Bill to permit the city to tax any- 
thing not taxed by the state, with certain ex- 
ceptions, and placed it in position for final leg- 
islative passage. 

As it stands, the Fleming Bill specifically ex- 
empts wages, sales, occupations, and real es- 
tate of public utilities from city taxation, and 
requires that half of the proceeds of new 
tax levies above $1,500,000 yearly be de- 
voted to reduction of real estate taxes. 

The companion Laughner Bill would make 
the present tax rate of 25 mills on land and 
124 mills ‘on buildings the ceiling for future 
taxation. 

Minority Floor Leader John H. Dent, Demo- 
crat of Jeannette, told the senate the pro- 
gram was “a monstrosity, conceived in iniquity 
and dedicated to chaos and political chicanery.” 


py 
South Carolina 


Power Company Rates Reduced 


USTOMERS of the South Carolina Power 

Company of Charleston, which serves the 
lower part of the state, will save $233,500 an- 
nually by a utility rate reduction effective 
June Ist. 

John C. Coney, state public service com- 
missioner from the first district, announced 
last month the increase and a new financing 
program of the company. 

The commissioner said that previous rate 
reductions to residential customers had re- 
sulted in homes served by the company pay- 
ing 23 per cent less than the average price for 
residential electric service. 


Denies Contracts Improper 


HE state-owned $57,000,000 Santee-Cooper 
hydroelectric authority denied on May 
2nd, in a statement to the state house of rep-~ 


¥ 


resentatives, assertions in a recent house reso- 
lution that project construction contracts were 
being improperly awarded. 

_ The statement complied with the resolu- 
tion’s request that Santee-Cooper report to the 
house why it had awarded contracts “with- 
out advertising for bids.” 

_The statement from Santee-Cooper also de- 
nied an assertion in the resolution that dam- 
age to slopes protecting 17 miles of lake sides 
had become a “menace” that might result in 
property loss and “possible loss of life.” 

The Santee-Cooper authority “denies the 
statements made in the preamble of the resolu- 
tion except” one declaring that the project 
was subject to the will of the legislature, the 
statement opened. 

It continued: 

“The authority has never been charged by 
any responsible party with irregularities in 
awarding contracts, collusion, loss of money, 
or fraud of any kind.” 


Texas 


Intent to End Contract Filed 


HE Houston city council last month ex- 
tended the time for giving notice of in- 
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tention to cancel the city’s profit-sharing agree- 
ment with Houston Light & Power Company, 
notified United Gas Corporation of intention 
to cancel a similar agreement with that com- 
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pany, received bids on a water main, and con- 
ducted other business. 

The city has until May Ist of each year to 
give notice to the utility company if it intends 
to cancel its profit-sharing agreement with the 
company. This period was extended until Au- 
gust Ist for this year only, by agreement with 
the company, the ordinance stated. 

City Manager John N. Edy said that dis- 
cussions between the city and company, re- 
garding possible amendments to the agree- 
ment, and possible rate reductions, were not 
yet complete. Payments for this year under 
this agreement amount to $471,000, in addi- 
tion to ad valorem taxes, and a payment of 
$54,000 in lieu of street lights, which could 
not be installed because of wartime restric- 
tions. 

_On recommendation of W. Clinton Owsley, 
city utilities supervisor, the council voted to 
give notice of intent to cancel the city’s profit- 
sharing agreement with United Gas Corpora- 
tion. City Manager Edy said he concurred 
in this recommendation. 

_This agreement was begun in 1925 when the 
city granted a franchise to the company, and 
no payments have ever been made to the city 
under it, Owsley said. 


Gas Group to Prepare Report 


Mee of the governor’s committee on 
natural gas policy decided recently at 


Austin to prepare a report to Governor Coke 
Stevenson on May : 

By that time, Chairman Olin Culberson 
said, a survey of other states’ plans to ap- 
pear before the Federal Power Commission 
should be completed. FPC has scheduled a 
series of hearings on natural gas, designed 
to determine how far the Federal agency 
should go into its regulation. 

The Texas committee has determined that 
combined appearances should be made by the 
state and representatives of the oil and gas 
industry, opposing Federal intervention in 
regulating production. The group, however, 
did not act upon Culberson’s suggestion that 
the state legislature be asked to pass a reso- 
lution urging Congress to restrain the FPC 
to the regulation of interstate transportation 
of natural gas. 


Rap Federal River Control 


A RESOLUTION declaring opposition to the 
formation of additional Federal authori- 
ties, such as the Tennessee Valley Authority, 
was introduced in the state senate last month 
by Senator Ben Ramsey, who said his action 
was taken at the request of several Texas 
Congressmen. 

Such authorities are undesirable because 
they are administered by commissions beyond 
the direct control of Congress, the resolution 
declared. 


ee 
Washington 


PUD Hurdle Crossed 


j= Charles H. Leavy, in Federal court at 
Tacoma, on April 30th stated that on the 
following Friday he would grant issuance of 
a resolution of public necessity in the Clark 
County Public Utility District’s suit to con- 
demn properties of the Portland General Elec- 
tric Company, D. Elwood Caples, attorney for 


the Clark County District, announced recently. 

Caples said that he was given a week in 
which to prepare and present a transcript of 
the full proceedings in the case. For this pur- 
pose, Caples said, hearing on the case was 
continued until May 4th. The issuance of the 
certificate is a matter of convention, he said, 
the hearing on evidence bearing on property 
valuation to come later. 


Wisconsin 


Natural Gas Bills 


T HE state assembly recently voted to send to 
its municipalities committee a bill easing 
restrictions on the introduction of natural gas 
into the state. Fifty assemblymen favored 
postponement, and thirty-six wanted action 
taken immediately. Four members were 
paired for and four against the delay. 

The vote was on a bill giving the state pub- 
lic service commission broader powers over 
natural gas and removing the right held by 
any community on a proposed pipe line to veto 
introduction of the fuel into the area, Another 
bill, repealing the present natural gas tax, was 


719 


previously sent to the legislature’s joint 
finance committee. 

Supporters of natural gas assailed Assembly- 
man Arthur Lenroot’s motion to send the bill 
to a new committee as a method “of killing this 
important legislation by indirection and de- 
lay.” Lenroot, supported by Assemblyman 
Vernon W. Thomson, Republican of Rich- 
land Center, insisted that municipalities had 
been given no opportunity to voice their 
opinions on the measure. 

The bill and its companion tax repeal meas- 
ure had three lengthy public hearings before 
Thomson’s judiciary committee before the 
committee voted 6 to 5 for postponement. 
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The Latest 
Utility Rulings 


Intrastate Sales of Interstate Gas Subject to 


wep correctness of allocation meth- 
ods of the Federal Power Commis- 
sion in dealing with a company selling 
natural gas wholesale for resale, both in- 
trastate and interstate, was examined by 
the Supreme Court in the Colorado- 
Wyoming Case. This is a companion 
case to Colorado Interstate Gas Co. v. 
Federal Power Commission, 65 S Ct 829. 
(See Pustic UTiLities ForRTNIGHTLY, 
May 10, 1945, p. 653.) 
Colorado-Wyoming owns a line run- 
ning from Cheyenne, Wyoming, to 
Littleton, Colorado, where it connects 
with the transmission system of Colo- 
rado Interstate, from which it purchases 
its gas supply. In the Colorado Inter- 
state Case a reduction of $98,000 a year 
for the supply to Colorado-Wyoming 
had been upheld. In the present case the 
commission had ordered Colorado- 
Wyoming to reduce its wholesale rates 
by $119,000 a year, which, according- 
ly, would amount to a net decrease in 
revenues of $21,000 a year. The ma- 
jority of the Supreme Court upheld the 
circuit court and the commission with 
respect to a reduction in rates of $98,000 
a year since this merely reflected the 
reduction in supply cost, but as to the 


FPC Jurisdiction 


balance of the reduction the court 
reversed and remanded ‘or further 
proceedings. 

Sales of natural gas at wholesale made 
intrastate to distributors, the court held, 
are subject to the rate-making powers of 
the Federal Power Commission when the 
wholesale company obtains practically its 
entire supply from an interstate pipe 
line of a gas transmission company. In- 
terstate commerce in natural gas brought 
into the state and sold to such a whole- 
sale company for resale to distributors 
does not end until the gas enters the 
service pipes of the distributing com- 
pany. 

The findings of the commission as to 
allocation, the court ruled, were insuf- 
ficient. 

They contained certain ambigui- 
ties and inconsistencies. Although § 
19(b) of the Natural Gas Act limits re- 
view and provides that the finding of 
the commission as to facts, if supported 
by substantial evidence, shall be con- 
clusive, the court must first know what 
the finding is before it can give it that 
conclusive weight. Colorado-Wyoming 
Gas Co. v. Federal Power Commission 
et al. 65 S Ct 850. 


e 


Allocation of Natural Gas Costs between Regulated and 
Unregulated Business 


pene Supreme Court, in upholding an 
order of the Federal Power Com- 
mission reducing rates of the Panhandle 
Eastern Pipe Line Company, found no 
error in the failure of the commission 
to make a formal allocation of cost or 
property between regulated and unreg- 
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ulated business. The company’s activi- 
ties embraced both wholesale service and 
direct industrial sales. 

The commission had allocated to inter- 
state wholesale business all earnings 
from the entire business in excess of a 
64 per cent return. All parties agreed 
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that property and cost allocation would 
be impractical and that some division of 
the apparent profit from direct indus- 
trial business had to be made. A fair di- 
vision was said to be a matter of judg- 
ment and not mathematics. The com- 
pany had treated its entire business as a 
unit and failed to keep accounts reflect- 
ing a segregation of properties and costs. 
It had also failed to insist on a segrega- 
tion of property in its petition for re- 
hearing. 

The court held further that while the 
commission lacks authority to fix rates 
for direct industrial sales of natural gas, 
it may take those rates into considera- 
tion when it fixes rates for interstate 
wholesale sales, in view of the provisions 
of § 5(a) of the Natural Gas Act. 


THE LATEST UTILITY RULINGS 


As in the case of the Colorado Inter- 
state Gas Company, 65 S Ct 829, in- 
clusion of producing and gathering facil- 
ities in the rate base, instead of deter- 
mining the field price or actual field value 
of natural gas and allowing such price or 
value as an operating expense, was held 
to be proper. Inclusion of natural gas 
leaseholds in the rate base at cost instead 
of market value was also sustained. 

A return of 64 per cent on the rate 
base was held to be adequate where the 
cost of servicing long-term debt was 2.88 
per cent and the cost of meeting require- 
ments of preferred stock was 5.8 per cent, 
leaving a return of 12 per cent on com- 
mon stock. Panhandle Eastern Pipe 
Line Co. et al. v. Federal Power Com- 
mission et al. 65 S Ct 821. 


e 


Release of Impounded Fund When Rate 
Order Set Aside and Case Remanded 


72 supreme court of Utah held that 
an impounded fund was the prop- 
erty of a public utility company and that 
the commission should take the neces- 
sary steps to release it after the court 
had set aside a commission rate order 
and remanded the case to the commis- 
sion. The fund had been impounded, 
pending review of the order, under a re- 
quirement that it be impounded “until 
final decision in this case.” 

The commission contended that the 
court mérely set the order aside and sent 
it back for further consideration and 
proceedings, and that any further hear- 
ing was merely a continuation of .the 
original case. 

The court, interpreting the statute re- 
lating to stay of orders pending appeal, 
declared that the liability of the surety 


on a bond and the payment to the rate- 
payer out of moneys impounded are con- 
ditioned upon the order or decision of the 
commission being sustained by the court. 
Although the court did not sustain the 
charges made by the utility pending re- 
view, but in fact held that such charges 
were discriminatory, it had actually de- 
cided that the commission had not regu- 
larly pursued its authority. 

Because in the rationale of the opin- 
ion the court found that certain conten- 
tions as to confiscatory rates should be 
overruled, it did not follow that the court 
determined that the rates charged by the 
utility were unjust, unreasonable, or con- 
fiscatory. That is not a judicial function. 
Mountain States Telephone & Telegraph 
Co. v. Public Service Commission et al. 
155 P(2d) 184. 


+7 


Reasonableness of Denying Telephone 
Service for Unlawful Use 


AN application for an order directing 
a telephone company to restore 
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service was granted by the New York 
Supreme Court, Richmond county, al- 
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though police had refused to approve 
restoration. 

The telephone company urged, in op- 
position to the application, its practice or 
rule to the effect that whenever a sub- 
scriber’s service is interrupted by the 
police, or whenever the police request 
termination of service upon an alleged 
violation of law, service will be termi- 
nated and not restored or new service 
furnished such subscriber until the police 
department has approved the application. 

This rule, said the court, is a salutary 
one and was presumably adopted in the 
interest of codperation with the police 
department in the suppression of crime. 
But, the court continued, the rule should 
be enforced only where there is reason- 
able probability or reasonable ground for 


believing that the service will be used for 
illegal purposes. Mere fears or suspicions 
unfounded in fact do not warrant its 
application. 

The police department had been given 
an opportunity to appear in the proceed- 
ing, but it did not give factual reasons 
in papers submitted which would justify 
its disapproval of the application. No 
reasonable grounds were alleged for be- 
lieving that telephone service would be 
used for illegal purposes. The opinions 
stated, said the court, were not substan- 
tiated by facts, nor did the papers indi- 
cate any reasonable probability of unlaw- 
ful or illegal use of service. Dees Ciga- 
rette & Automatic Music Co. Inc. v. New 
Telephone Co. 53 NY Supp(2d) 
651. 


e 


Commission Jurisdiction in Acquisition Case 
Not Ended by Lapse of Time 


BJECTIONS by the Northwestern 
Wisconsin Electric Company to the 
issuance of a certificate of just compen- 
sation and terms and conditions in a mu- 
nicipal acquisition proceeding by the vil- 
lage of Centuria were overruled by the 
Wisconsin commission. The company 
objected that the commission was with- 
out jurisdiction to issue the certificate or 
to do any other act in the proceeding be- 
cause of the failure of the village to pay 
the just compensation and otherwise to 
comply with the terms and conditions of 
the order fixing the same within the time 
prescribed by the order for so doing. 
The company also contended that even 
if the commission had jurisdiction to is- 
sue the certificate, or otherwise to act in 
the proceeding, it would be improper 
and inequitable to direct the issuance of 
a certificate because the village failed to 
request an extension within the four 
months’ period as fixed for such compli- 
ance and because such failure of the vil- 
lage had operated to the prejudice of the 
rights and interests of the company. 
The village contended that the four 
months’ period did not commence to run 
until the time for taking an appeal from 


a judgment of the circuit court affirming 
the commission’s order. This would have 
allowed an additional sixty days. The 
commission was not convinced that this 
contention should be sustained since there 
was no ambiguity in the terms of the 
order, and when the commission spoke 
of the “date of final judgment in such 
action” it meant that date and not the 
date when time for appeal should expire. 

Notwithstanding the decision on this 
point, the commission declared that it 
had jurisdiction in such proceedings un- 
til all of the things it was required by 
statute to do had been done. The follow- 
ing statement was ‘made: 

The jurisdiction of this commission is 
created by statute. The jurisdiction thus 
created can be neither enlarged nor mini- 
mized by anything which the commission or 
anyone else may do or fail to do. The duty 
of the commission is exactly commensurate 
with the jurisdiction created and conferred 
by the statute. The commission can no more 
escape that duty than it can enlarge or 
minimize the jurisdiction commensurate 
therewith. ... 

We think, therefore, that the jurisdiction 
of this commission did not end with its order 
fixing the just compensation and terms and 
conditions for the acquisition of the prop- 
erty here involved. Nor was its jurisdiction 
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ended upon the rendition of final judgment 
by the circuit court for Dane county ap- 
proving that order, because there were other 
and different things yet to be done after 
that affrmance which the statute required 
the commission to do. 


The failure and neglect of the village 
to comply with the terms and conditions 


of the order for a period of approxi- 
mately three weeks subsequent to the 
four months’ time prescribed, it was fur- 
ther held, had not operated to the sub- 
stantial prejudice of the rights or inter- 
est of the company. Village of Centuria 
v. Northwestern Wisconsin Electric Co. 
(2-U-1714). 


e 
Necessity of Authority to Abandon Siding 


Tz Pennsylvania commission termi- 
nated an investigation which it had 
instituted for the purpose of determin- 
ing whether a railroad company should 
file an application for approval of the 
abandonment of service on a spur or in- 
dustrial siding. The company had ob- 
jected that abandonment was governed 
exclusively by Federal law and that 
abandonment was justified because the 
industry served was no longer in opera- 
tion. There was said to be no merit to the 
contention that the abandonment of an 
industrial siding is governed exclusively 
by Federal law. The Supreme Court, it 
was said, has held that under the pro- 
visions of the Interstate Commerce Act 
the authority of the Interstate Commerce 
Commission does not extend to the aban- 
donment of spur, industrial, team, 
switching, or sidetracks located wholly 
within one state. 


Since the industry served had ceased 
operations and requested removal of the 
siding, the commission held further that 
authorization from the commission was 
not necessary. The commission made the 
following statement : 


. .. we are of opinion and find that under 
the provisions of § 202(d) of the Public 
Utility Law, it is not necessary for a public 
utility to obtain a certificate of public con- 
venience to discontinue service to a patron, 
and remove facilities used exclusively in 
furnishing service to that patron, where the 
patron requests the discontinuance of serv- 
ice or otherwise indicates that service is no 
longer desired and there are no crossings as 
defined by § 409 of the Public Utility Law 
involved or an application has been made to 
the public utility commission for the aboli- 
tion of such crossings. 


Pennsylvania Public Utility Commission 
v. Pennsylvania Railroad Co. (Complaint 
Docket No. 13389). 


e 


Other Important Rulings 


HE Wisconsin commission, in au- 

thorizing the purchase of property 
of a small telephone company by a larger 
company which proposed to rebuild the 
lines, to furnish metallic circuits, and to 
replace most of the present pole line and 
wire with new material, imposed a con- 
dition that with the application of higher 
rates of the larger company to subscribers 
owning their own instruments these in- 
struments should be maintained by the 
purchasing company and, when neces- 
sary, replacements would be made at no 


723 


expense to the subscribers. Re Home 
Telephone Co. (2-U-2024). 


A publisher of a newspaper is not re- 
quired to accept an advertisement for 
publication, since the newspaper, in the 
absence of regulatory legislation, is not 
in the same category as common carriers 
or innkeepers but is essentially a private 
business, according to the supreme court 
of New York. Camp-of-the-Pines, Inc. v. 
_ York Times Co. 53 NY Supp(2d) 
475. 
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The court of appeals of Kentucky held 
that a commission order voiding a certifi- 
cate because the grantee failed to com- 
mence operations within sixty days does 
not violate any constitutional rights, not- 
withstanding that the delay was oc- 
casioned by compliance with an order of 
Office of Defense Transportation not to 
commence operations until further no- 
tice. Straight Creek Bus, Inc. v. Saylor, 
185 SW (2d) 253. 


The Florida Supreme Court, in sus- 
taining the validity of a statute authoriz- 
ing the commission to grant franchises to 
operate ferries, as against a contention 
that it was a special or local law, stated 
that a law does not have to be universal 
in application to be a general law. Cant- 
well v. St. Petersburg Port Authority et 
al. 21 So(2d) 139. 


The commission has authority under 
the Grade Crossing Elimination Act to 
reopen and review, on its own motion, 
its final determination of the matter of 
eliminating grade crossings, according to 
a ruling of the special term of the New 
York Supreme Court. City of New 
York et al. v. Maltbie et al. 53 NY Supp 
(2d) 234. 


The Securities and Exchange Com- 
mission, in ordering the disposal of prop- 
erties not retainable under § 11 of the 
Holding Company Act, declared that 
where evidence as to retainability of a 
gas system along with an electric system 
fails to show that substantial economies 
would be lost upon severance, in the light 
of offsetting benefits resulting from in- 
dependent operation of the naturally 
competitive businesses, the gas utility 
system must be disposed. of. Re North 
American Co. et al. (File No. 59-10, Re- 
lease No. 5707). 


The Oklahoma Supreme Court held 
that under the state Constitution the 
court, on appeal from the corporation 
sommission, was required to review the 


evidence, and must sustain the order ap- 
pealed from if it is supported by sub- 
stantial’ evidence. The court upheld an 
order requiring a railroad to provide 
adequate protection for the traveling 
public at a certain intersection. Chicago, 
Rock Island & Pacific Railway. Co. v. 
Vogel et al. 156 P(2d) 620. 


The supreme court of Ohio held that 
under the provisions of § 8746-1, Gen- 
eral Code, any railroad comnany may ac- 
quire, own, and hold capital stock and 
securities of corporations organized for 
or engaged in business as a motor trans- 
portation company or a common carrier 
by motor vehicle and may operate the 
properties, or any part thereof, of such 
corporations, and may enter into working 
arrangements and agreements with such 
corporations. Under such an arrange- 
ment or agreement, it held, the railroad 
company does not necessarily become a 
motor transportation company nor does 
the contracting motor transportation 
company thereby lose its character as a 
common carrier. Cleveland, Columbus & 
Cincinnati Highway, Inc. v. Public Utili- 
ties Commission, 60 NE(2d) 166. 


A railroad was authorized by the Colo- 
rado commission to transport two car- 
loads of coal between certain points free 
of charge where the shipments had been 
donated by operators on the line for use 
of various agencies of charitable institu- 
tions and were to be used solely for char- 
ity. Re Denver & Salt Lake Railway Co. 
(Miscellaneous Docket No. 198, Decision 
No. 24267). 


The Pennsylvania commission can- 
celed operating rights of a motor carrier 
for abandonment of operations without 
commission authorization, stating that 
such abandonment is not legally valid and 
that unauthorized abandonment is suffi- 
cient cause to work a forfeiture of rights 
granted. Public Utility Commission v. 
Patz et al: (Complaint Docket No. 
14019). . 


Note.—The cases above referred ‘to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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UNITED STATES SUPREME COURT 


The Connecticut Light & Power 
Company 


Vv. 
Federal Power Commission 


No. 189 
323 US —, 89 L ed —, 65 S Ct 749 
March 26, 1945 


ERTIORARI to United States Court of Appeals for the District 
C of Columbia to review judgment affirming order of Federal 
Power Commission requiring electric company to comply with 
regulations under Federal Power Act; reversed with instructions 
to remand cause to Commission for further proceedings. For de- 
cision below, see (1944) 78 US App DC 356, 52 PUR(NS) 
216, 141 F(2d) 14, which upheld Commission decision in 

(1942) 44 PUR(NS) 170. 


Statutes, § 16 — Interpretation — Policy declaration — Federal Power Act. 
1. The policy declaration, in the Federal Power Act, that Federal regulation 
is to extend only to those matters which are not subject to regulation by the 
states is relevant and entitled to respect as a guide in resolving any ambiguity 
or indefiniteness in the specific provisions which purport to carry out its in- 
tent, and it cannot be wholly ignored, although it cannot nullify a clear and 
specific grant of jurisdiction, p. 6. 
Interstate commerce, § 34.1 — Scope of Federal Power Act — Local facilities — 
Interstate connections. 
2. A company is not subject to regulation under the Federal Power Act as 
a public utility when all its facilities are used for local distribution of 
[1] 1 58 PUR(NS) 
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electricity, even though it taps an interstate power line and obtains out-of- 
state energy, p. 6 

Accounting, § 3 — Jurisdiction of Federal Power Commission — Local company. 
3. The Federal Power Commission has no jurisdiction over accounting by 
an intrastate power company subject to regulation by a state Commission 
and owning and operating local distribution facilities only, even though it 
taps a line of another company bringing electricity into the state and dis- 
tributes out-of-state energy, p. 6. 


Appeal and review, § 53 — Grounds for reversal — Misapprehension of law. 
4. A judgment sustaining an order of the Federal Power Commission must 
be reversed when it appears that the inquiry on review had not proceeded 
under a correct rule of law as to Commission jurisdiction, p. 11. 


Public utilities, § 73 — Status under Federal Power Act — Local distribution. 
5. Rejection of state control of a power company as grounds of exemption 
from the Federal Power Act must be preceded by the finding (giving due 
weight to the policy declaration in doubtful cases) that the company in ques- 
tion is a “public utility” under the act by reason of ownership of facilities 
not used in local distribution, p. 11. 


Interstate commerce, § 22 — Status of electric power — Local distribution — 
Change of voltage in interstate current. 
6. The process of reducing energy from high to low voltage for local dis- 
tribution after the current has been brought into the state is not excluded 
by rule of law from the business of local distribution, p. 11. 


Appeal and review, § 28.1 — Scope of review — Questions of fact — Jurisdiction 


over distributing company. 
7. The court, in reviewing an order based on an assumption of jurisdiction 
by the Federal Power Commission as a result of a misapprehension of the 
law of its jurisdiction, does not undertake to decide as an original matter 
whether facilities in question are or are not facilities which can subject 
the company to the Federal Power Act, p. 11. 


Appeal and review, § 28.1 — Scope of review — Factual basis for jurisdiction. 
8. The court, in reviewing an order of the Federal Power Commission based 
on an assumption of jurisdiction over an intrastate power company because 
of interstate activities discontinued before entry of the order, will not make 
an original finding on the factual question whether operation of the facili- 
ties since abandoned was such as to subject the company to regulation, 
p. ll 

Courts, § 6 — Jurisdiction — Commission activities. 
9. The wisdom of the work of the Federal Power Commission under con- 
gressional authority is not the concern of the court, but only its legal justifi- 
cation, p. 14. 


Interstate commerce, § 34.1 — Scope of Federal Power Act — Local facilities — 
Interstate connection — Amount of current involved. 


10. Jurisdiction of the Commission under the Federal Power Act to regulate 
a company distributing interstate power is not conditioned upon any par- 
ticular volume or proportion of interstate energy involved, p. 14. 


(MurpuHy, Brack, and REED, JJ., dissent.) 
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THE CONNECTICUT L. & P. CO. v. FEDERAL POWER COM. 


APPEARANCES: Claude R. Branch, 
of Providence, Rhode Island, and Gay 
H. Brown, of Utica, argued the cause 
for petitioner ; Assistant Attorney Gen- 
eral Shea, of Washington, D. C., 
argued the cause for respondent; John 
E. Benton, of Washington, D. C., 
argued the cause for Public Utilities 
Commission of Connecticut et al., as 
amici curiae, by special leave of court. 


Mr. Justice JacKSON delivered the 
opinion of the court: The Federal 
Power Commission has asserted juris- 
diction to regulate the accounting 
practices of the Connecticut Light and 
Power Company. The Federal Pow- 


er Act as amended in [August 26], 
1935, 49 Stat 803, 838, Chap 687, 16 
USCA §§ 792 et seq, 5 FCA title 16, 
§§ 796 et seq, declares a congressional 
policy concerning the business of trans- 
mitting and selling electric energy for 


ultimate distribution to the public, and 
states that regulation of “that part of 
such business which consists of the 
transmission of electric energy in in- 
terstate commerce and the sale of such 
energy at wholesale in interstate com- 
merce is necessary in the public inter- 
est, such Federal regulation, however, 
to extend only to those matters which 
are not subject to regulation by the 
states.”” Section 201(a), 49 Stat 847, 
Chap 687, 16 USCA § 824(a), 5 
FCA title 16, § 824(a). 

The company, incorporated by Con- 
necticut, serving customers only in 
Connecticut and owning no utilities 
property outside of that state, is com- 
prehensively regulated by the Connect- 
icut Public Utilities Commission in 
accounting practices as in many other 
matters, and it challenges the juris- 
diction of the Federal Power Com- 
mission. 


The state of Connecticut, appear- 
ing amicus curiae, through its attor- 
ney general avers that this assump- 
tion of jurisdiction by the Federal 
Commission “represents an unwar- 
ranted and illegal invasion of the pow- 
ers of the state to regulate its local 
distributing company, which powers 
were clearly to be preserved to the 
state under the provisions of the Fed- 
eral Power Act.” The Connecticut 
Public Utilities Commission joins 
with the National Association of Rail- 
road and Utilities Commissioners also 
appearing as amicus curiae, and they 
contend that the Federal Power Com- 
mission’s order regulating accounting 
practices exceeds any authority given 
by the Federal Power Act and intrudes 
upon the field which that act expressly 
reserved to local regulation. 

The basic facts are not seriously 
in dispute. The company for some 
time prior to August 26, 1935, the 
effective date of the Federal Power 
Act, operated as a member of the Con- 
necticut Valley Power Exchange, an 
interstate power pool which inter- 
changed energy among certain systems 
in New York, Massachusetts, and 
Connecticut. Had such operation 
continued, the company would be sub- 
ject to the act and to the Commis- 
sion’s order. Two days before its ef- 
fective date and frankly for the pur- 
pose of avoiding Federal regulation 
the company rearranged its operations 
with intent to cut every connection 
and discontinue every facility whose 
continued operation would render it 
subject to the Federal Power Com- 
mission’s control. The Commission 
conceded in its opinion and the gov- 
ernment admits here the company’s 
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right to do so.’ But the Commission 
said petitioner’s effort was “only a 
gesture” for while it cut certain con- 
nections “it did not cut other inter- 
connections over which interstate 
energy flowed.” Of those facilities 
which the Commission held subjected 
the company to the Power Act at the 
time it became effective the company 
has since divested itself of all but one, 
and on that one the Commission rests 
its present jurisdiction to control peti- 
tioner’s accounting. But it also claims 
that its accounting orders were entitled 
to obedience up to the time of the 
abandonment of the other facilities 
and because of them. 


The facilities on which jurisdiction 
is predicated are for two general types 
of operation, one being used in receipt 
of interstate power, the other for 
transmission of energy sold to a mu- 


nicipality which in turn sold some part 
of it for export from the state. 

The only presently existing facilities 
said to confer jurisdiction are at Bris- 


tol. Here the petitioning company 
purchases energy from the Connect- 
icut Power Company, which despite 
a confusing similarity of name is an 
entirely separate and unaffiliated con- 
cern. The petitioning company re- 
ceives power at 66,000 volts from the 
lines of the Connecticut Power Com- 
pany over a short tap line, owned by 
‘the Connecticut Power Company, 
which leads to petitioner’s substation. 
There the energy is stepped down to 
4,600 and 13,800 volts and trans- 
mitted thence over many circuits to 
consumers in and around Bristol. The 
substation includes all of the usual 


equipment, lightning arrestors, discon- 
nects, oil circuit breakers, busses, step- 
down transformers, and appurtenant 
structures of an outdoor substation; 
and in the substation building a syn- 
chronous condenser is owned and op- 
erated, as required by the supply con- 
tract, to maintain the power factor, 

What is called the East Hampton 
connection, severed July 1, 1939, con- 
sisted of facilities by which the peti- 
tioner received energy: from the Con- 
necticut Power Company at 13,800 
volts and transmitted it several miles 
to its Leesville substation where it was 
reduced to 4,600 volts and to other 
substations where it was reduced to 
2,300 volts and supplied to customers. 
What is referred to as the Torrington- 
Winsted District connection, discon- 
tinued in June of 1941, was different- 
ly operated. Energy was purchased 
from the Torrington Electric Light 
Company, which in turn had purchased 
it from the Connecticut Power Com- 
pany. Delivery was accepted by pe- 
titioner at the bus bar of the Torring- 
ton Company at low voltage, 2,300 
volts, petitioner maintained a substa- 
tion which stepped this voltage up 
to 27,600, at which it was transmitted 
about ten miles over its lines to a sub- 
station at Winsted where facilities 
were operated to lower the voltage to 
4,600, whence it was put on distribu- 
tion lines. 

The Commission held in all three 
instances that such facilities of peti- 
tioner were “for the transmission of 
electric energy as distin- 
guished from local distribution there- 
of.” (44 PUR(NS) 170, 172). It 





1Cf. Re Twin State Gas & E. Co. (Fed PC 
1940) 33 PUR(NS) 39, 40, where the Com- 
mission approved a public utility’s sale of cer- 
tain facilities even though the sale might 
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have been “a step in the direction that even- 
tually results in the vendor company obtaining 
a status other than that of a public utility 
within the jurisdiction of this Commission.” 





—————— ell, eC 
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found that the energy received from 
the Connecticut Power Company and 
Torrington Company “regularly, fre- 
quently and for substantial periods of 
time included electric energy in sub- 
stantial amounts transmitted from 
Massachusetts.” Hence it concluded 


petitioner owned facilities for trans- 
mission of energy in interstate com- 
merce and was a “public utility” under 
its jurisdiction by virtue of the act. 


The other type of operation on 
which it predicated jurisdiction was 
terminated in February 1941. It con- 
sisted of sale of energy at wholesale to 
the borough of Groton, which operat- 
ed a municipal distribution plant. The 
borough, with knowledge of the com- 
pany, resold a portion of this energy 
to a corporation which transmitted it 
to Fishers island, a small island off 
Connecticut shore but territory of 
New York. There it was distributed 
to that small community at retail. 
When the Groton contract expired in 
1940 petitioner refused to renew it un- 
less the borough discontinued sales of 
energy destined for Fishers island. 
This change was required by the com- 
pany avowedly to eliminate flow of its 
energy to New York and thus to re- 
move one of the grounds on which the 
Commission has asserted jurisdiction. 

The Commission held that from the 
effective date of the act to February 
28, 1941, facilities owned by the com- 
pany were used to convey electric 
energy to the borough of Groton “for 
the transmission and sale at wholesale 
of electric energy in interstate com- 
merce” and that such facilities were for 
transmission of such energy “as dis- 
tinguished from local distribution 
thereof.” Hence the company was 
held to have been a public utility dur- 


ing the period of such operation and 
subject for that period to the jurisdic- 
tion of the Commission. 

It is not denied, although the Com- 
mission’s findings and opinion make 
no mention of the fact and appear to 
have given it no weight, that the pre- 
dominant characteristic of the com- 
pany’s over-all operation is that of a 
local and intrastate service. It serves 
one hundred seven towns, cities, and 
boroughs of Connecticut with a total 
population of about 660,000 and in. 
addition supplies substantially all the 
power used by local companies which 
serve communities of Connecticut hav- 
ing a population of 130,000. It owns 
no lines crossing the Connecticut 
boundary and does not connect with 
any other company at the boundary. 
It has no business other than Con- 
necticut service for which it needs any 
facilities whatever, and if local dis- 
tribution service were terminated, no 
remaining purpose or use of any kind 
is suggested for the facilities in ques- 
tion. Its purchases and sales, its re- 
ceipts and deliveries of power, are all 
within the state. Its rates and its 
fiscal and accounting affairs are fully 
and so far as appears effectively reg- 
ulated by the state of Connecticut. 

The Federal Power Commission on 
January 7, 1941, issued its order re- 
quiring petitioner to show cause why 
it should not be held to be a “public 
utility” subject to the act and why it 
should not reclassify and keep its ac- 
counts according to the Federal Com- 
mission’s uniform system. On May 
15, 1942, it issued findings and deci- 
sion. Rehearing was denied. The 
company then applied for the review 
by the court of appeals of the District 
of Columbia to which the statute enti- 
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tles it. Section 313(b) of the act, 
49 Stat 860, Chap 687, 16 USCA 
§ 8251(b), 5 FCA title 16, § 8251(b). 

The court of appeals sustained the 
orders. (1944) 78 US App DC 356, 
52 PUR(NS) 216, 220, 141 F(2d) 
14. Itheld that: “The Federal Pow- 
er Act obviously intends to confer 
Federal jurisdiction upon electric dis- 
tribution systems which normally 
would operate as interstate businesses.” 
It construed the “but clause” of the 
act, which we shall later consider, as 
“intended to make it clear that this 
[the Commission’s] jurisdiction ex- 
tends even to local facilities where the 
act provides for their regulation, as 
it does in the case of accounting prac- 
tices.” The court concluded that: 


“Therefore, whether or not the facili- 
ties by which petitioner distributes 
energy from Massachusetts should be 


classified as ‘local’ is not relevant to 
this case. The sole’test of jurisdic- 
tion of the Commission over accounts 
is whether these facilities, ‘local’ or 
otherwise, are used for the transmis- 
sion of electric energy from a point in 
one state to a point in another.” We 
granted certiorari. (1944) 323 US 
—, 89 Led —, 65 S Ct 50. 

[1-3] The first question is whether 
the reviewing court acted under a mis- 
apprehension as to the meaning of the 
statute. 

The jurisdictional and regulatory 
provisions of the Federal Power Act 
apply only to “public utilities,” and the 
act provides that by “public utilities” 
it “means any person who owns or op- 
erates facilities subject to the juris- 
diction of the Commission.” Sec- 
tion 201(e), 49 Stat 848, Chap 687, 
16 USCA § 824(e), 5 FCA title 16, 
§ 824(e). These facilities are care- 
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fully defined. ‘The Commission shall 
have jurisdiction over all facilities for 
such transmission or sale of electric 
energy, but shall not have jurisdiction, 
except as specifically provided in this 
Part and the Part next following, over 
facilities used for the generation of 
electric energy or over facilities used 
in local distribution or only for the 
transmission of electric energy in in- 
trastate commerce, or over facilities 
for the transmission of electric energy 
consumed wholly by the transmitter.” 
Section 201(b). Transmission and 
sale as used in this provision are fur- 
ther defined to mean_ respectively 
“transmission of electric energy in in- 
terstate commerce” and “sale of elec- 
tric energy at wholesale in interstate 
commerce.” And the act goes on to 
say: “electric energy shall be held 
to be transmitted in interstate com- 
merce if transmitted from a state and 
consumed at any point outside there- 
of” and that sale of electric energy at 
wholesale means “a sale of electric 
energy to any person for resale.” 
Sections 201(c), (d). Of course as 
preamble to all of these provisions 
stands the policy declaration that Fed- 
eral regulation “of that part of such 
business which consists of the trans- 
mission of electric energy in intertsate 
commerce and the sale of such energy 
at wholesale in interstate commerce is 
necessary in the public interest, such 
Federal regulation, however, to extend 
only to those matters which are not 
subject to regulation by the states.” 
Section 201 (a). 

Can it be said in that state of the 
statute that whether facilities are local 
is not relevant to this case? The court 
of appeals in returning an affirmative 
answer to this question noted that: 





| shall 
es for 
ectric 
ction, 
1 this 
, Over 
mn of 
used 
r the 
n in- 
lities 
lergy 
ter,” 
and 
fur- 
ively 
1 in- 
elec- 
state 
n to 
held 


and 


THE CONNECTICUT L. & P. CO. v. FEDERAL POWER COM. 


“There. is a superficial inconsistency” 
between its position and the last quot- 
ed provision of the act. But it said 
that we, in Jersey Central Power & 
Light Co. v. Federal Power Commis- 
sion, 319 US 61, 87 L ed 1258, 48 
PUR(NS) 129, 63 S Ct 953, held this 
“imitation” “not to apply to the sec- 
tions of the act which specifically give 
the Federal Power Commission juris- 
diction over matters of financial ar- 
rangement, such as the accounting sec- 
tion which we are discussing here.’ 
This misapprehends our holding in 
the Jersey Central Power & Light 
Company Case. The line did not cross 
state borders and since it was wholly 
within one state, it was contended that 
the line was used for intrastate trans- 
mission and that the act did not apply 
although the line was used to transmit 
power in its course of exportation from 
the state. We denied this contention 
and said: “It is impossible for us to 
conclude that this definition means less 
than it says and applies only to the 
energy at the instant it crosses the 
state line and so only to the facilities 
which cross the line and only to the 
company which owns the facilities 
which cross the line. The purpose 
of this act was primarily to regulate 
the rates and charges of the inter- 
state energy. If intervening com- 
panies might purchase from producers 
in the state of production, free of Fed- 
eral control, cost would be fixed prior 
to the incidence of Federal regulation 
and Federal rate control would be sub- 
stantially impaired, if not rendered 
futile.” 319 US at pp. 71, 72,48 PUR 
(NS) at p. 136. We held that the 
“primary purpose” of the 1935 amend- 
ments to the power act was to give 
the Power Commission control of sales 


of energy across state lines which had 
been held to be beyond the control of 
the state of export in Rhode Island 
Pub. Utilities Commission v. Attle- 
boro Steam & Electric Co. 273 US 
83, 71 L ed 549, PUR1927B 348, 47 
S Ct 294. Here, however, the Fed- 
eral authority to fix the sale price of 
the energy coming from Massachusetts 
in interstate commerce attaches and 
presumably has been or at least may 
be exercised pursuant to the Jersey 
Central holding before the energy 
reaches this company. What petition- 
er does or fails to do is only after the 
incidence of Federal regulation and 
can in no way frustrate it. 

In the Jersey Central Power & 
Light Company Case on consideration 
of its facts we said: “We conclude, 
therefore, that Jersey Central is a pub- 
lic utility under this act.” 319 US 
at p. 73, 48 PUR(NS) at p. 137. 
Such a finding made the provisions 
of the act apply to it. But the com- 
pany contended, notwithstanding its 
status as a public utility, that it was 
carried out of that particular Federal 
regulation by the fact that the state 
regulated its security issues. We held 
that state regulation does not operate 
to exempt from the security provisions 
a company otherwise subject to the 
Commission’s jurisdiction but that: 
“The sounder conclusion, it seems to 
us, is that this limitation is directed 
at generation, transmission and sale 
rather than the corporate financial ar- 
rangements of the utilities engaged in 
such production and distribution.” 
Id. at pp. 74, 75. In other words, the 
policy admonition is to be heeded in 
determining whether particular facili- 
ties make their owner a “public util- 
ity” rather than in exempting from 
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specific regulatory provisions a com- 
pany found to be a public utility. The 
Jersey Central Power & Light Com- 
pany Case does not read the policy 
declaration out of the act as the court 
below assumed it to do. 

Legislative history is illuminating 
as to the congressional purpose in put- 
ting these provisions into the act. As 
frequently is the case, this original bill 
was drafted by the counsel and aides 
of the agency concerned.*? In its sup- 
port Commissioner Seavey of the Fed- 
eral Power Commission said to the 
House Committee, ‘The new title IT 
of the act is designed to secure codrdi- 
nation on a regional scale of the 
nation’s power resources and to fill the 
gap in the present state regulation of 
electric utilities. It is conceived entire- 
ly as a supplement to, and not as a 
substitution for state regulation.’ 
Progress of the bill through various 
stages shows constant purpose to pro- 
tect rather than to supervise author- 
ity of the states. In reporting a re- 
vised bill to the Senate the Committee 
on Interstate Commerce said, “Sub- 
section (a) declares the policy 
of Congress to extend that regulation 
to those matters which cannot be reg- 
ulated by the states and to assist the 
states in the exercise of their regula- 
tory powers, but not to impair or 
diminish the powers of any state Com- 
mission.”* The Report of the House 
Committee on Interstate and Foreign 
Commerce in presenting the amended 
bill called attention to Rhode Island 
Pub. Utilities Commission v. Attle- 
boro Steam & Electric Co. 273 US 
83, 71 L ed 549, PUR1927B 348, 47 


S Ct 294, holding that rates charged 
in interstate wholesale transactions 
may not be regulated constitutionally 
by the states, and expressed the pur- 
pose to give Federal jurisdiction to 
regulate rates of wholesale transac- | 
tions, but not to give jurisdiction over 
local rates. It said: 

“The bill takes no authority from 
state Commissions and contains pro- 
visions authorizing the Federal Com- 
mission to aid the state Commissions 
in their efforts to ascertain and fix 
reasonable charges. The new 
parts are so drawn as to be a com- 
plement to and in no sense a usurpa- 
tion of state regulatory authority and 
contain throughout directions to the 
Federal Power Commission to receive 
and consider the views of state Com- 
missions. Probably, no bill in recent 
years has so recognized the responsi- 
bilities of state regulatory Commis- 
sions as does title II of this bill.” 


“Subsection (b) confers jurisdic- 
tion upon the Commission over the 
transmission of electric energy in in- 
terstate commerce and the sale of elec- 
tric energy at wholesale in interstate 
commerce, but does not apply to any 
other sale of electric energy or deprive 
a state of any lawful authority now 
exercised over the exportation of 
hydroelectric energy transmitted out 
of the state. As in the Senate bill no 
jurisdiction is given over local dis- 
tribution of electric energy, and the 
authority of states to fix local rates 
is not disturbed even in those cases 
where the energy is brought in from 
another state.” ® 





® Hearings, Senate Committee on Interstate 
Commerce on S 1725, 74th Cong Ist Sess 223. 
8 Hearings on HR 5423, House Committee 
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on Interstate and Foreign’ Commerce, 74th 
Cong Ist Sess 384. 
4Sen Rep No 621, 74th Cong 1st Sess. 
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If we consider the professions of 
the sponsors of this bill to have been 
in good faith, where are we to find 
them written into the act? 

The policy declaration that Federal 
regulation is “to extend only to those 
matters which are not subject to reg- 
ulation by the states” is one of great 
generality. It cannot nullify a clear 
and specific grant of jurisdiction, even 
if the particular grant seems inconsist- 
ent with the broadly expressed pur- 
pose. But such a declaration is rele- 
vant and entitled to respect as a guide 
in resolving any ambiguity or indef- 
initeness in the specific provisions 
which purport to carry out its intent. 
It cannot be wholly ignored. 

The declared purpose might also 
be looked for in specific denials of 
power to the Commission, such as that 
found in § 204(f), 16 USCA § 824c 
(f{), 5 FCA title 16, § 824c (f) which 
provides that its controls, relating to 
issuance of securities, shall not extend 
to a public utility operating in a state 
under the laws of which its securities 
are regulated by a state Commission. 
But such exemptions from particular 
regulations apply only to companies 
found in general to be subject to Fed- 
eral regulation and do not protect the 
state’s general control over its local 
utilities. 

The assurance which the sponsors 
of this legislation expressed as to pro- 
tection of the general jurisdiction of a 
state over electric utilities of this char- 


acter either is not given effect by this 
act at all, or it is to be found in the 
words of § 201(b), “‘but shall not have 
jurisdiction, except as specifically pro- 
vided in this Part and the Part next 
following, over facilities used 
in local distribution. a 
court below, following a statement in 
Hartford Electric Light Co. v. Federal 
Power Commission (1942) 46 PUR 
(NS) 198, 131 F(2d) 953, held that 
this “but” clause “is intended to make 
it clear that this jurisdiction extends 
even to local facilities where the act 
provides for their regulation, as it does 
in the case of accounting practices.” 
This seems to get the cart before the 
horse, for whether the act provides 
for such regulation depends on wheth- 
er the facilities are under the jurisdic- 
tion of the Commission; the Commis- 
sion’s jurisdiction does not depend on 
some independent application of the 
regulatory provisions. But the cited 
decision, pointing out that one of the 
several types of facilities mentioned as 
exempt in the “but” clause, i. e., those 
“used only for transmission in intra- 
state commerce,” could not possibly 
be used for interstate transmission, re- 
jected the whole provision to avoid a 
“foolish interpretation.” It concluded, 
“The ‘but’ clause then shows up not as 
one reducing jurisdiction but as a 
negatively worded confirmation of the 
Commission’s jurisdiction, in certain 
circumstances, over the facilities men- 
tioned in the ‘but’ clause.”® The 





a" Rep No 1318, 74th Cong Ist Sess 7, 


6 The statement was not decisive of the re- 
sult, which rested on an alternative ground; 
and the court did recognize need for the fur- 
ther step of finding that the generating facili- 
ties were used as facilities for interstate 
wholesale sales, and therefore were within 
§ 201(b). The court below failed expressly 
to find existence of jurisdictional facilities un- 


_ § 201(b). The quoted statement reads in 
ull : 

“Moreover, among the facilities described in 
the ‘but’ clause of § 201(b), are those used 


‘only for the transmission . . .. in intrastate 
commerce’; as such facilities could not pos- 
sibly be among those used for interstate trans- 
mission or interstate wholesale sales, the ‘but’ 
clause becomes foolish if interpreted as carv- 
ing out of the authority granted in the earlier 
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Commission takes much the same posi- 
tion here. 

It is hard for us to believe that Con- 
gress meant us to read “shall have ju- 
risdiction” where it had carefully writ- 
ten “but shall not have jurisdiction.” 
The command “thou shalt not’ is 
usually rendered as to forbid and we 
think here it was employed without 
subtlety or contortion and in its usual 
sense. If otherwise in doubt this pro- 
vision should be read in harmony with 
the policy provision. So read its 
terms seem plainly to state circum- 
stances under which the Commission 
shali not have jurisdiction. As such it 
is the provision which loomed impor- 
tantly in the minds and speech of its 
sponsors, perhaps was necessary to get 
the bill passed, and is one which the 
Commission must observe and the 
courts must enforce. 


This bill came before Congress as 
prepared by the staff of the Commis- 
sion, couched largely in the technical 


language of the electric art. Federal 
jurisdiction was to follow the flow of 
electric energy, an engineering and 
scientific, rather than a legalistic or 
governmental test. Technology of the 
business is such that if any part of a 
supply of electric energy comes from 
outside of a state it is, or may be, 
present in every connected distribution 
facility. Every facility from generator 
to the appliance for consumption may 
thus be called one for transmitting such 
interstate power. By this test the cord 
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from a light plug to a toaster on the 
breakfast table is a facility for trans- 
mission of interstate energy if any part 
of the load is generated without the 
state. It has never been questioned 
that technologically generation, trans- 
mission, distribution and consumption 
are so fused and interdependent that 
the whole enterprise is within the 
reach of the commerce power of Con- 
gress, either on the basis that it is, or 
that it affects, interstate commerce, if 
at any point it crosses a state line. 
Such a broad and undivided base for 
jurisdiction of the Power Commission 
would be quite unobjectionable and 
perhaps highly salutary if the United 
States were a unitary government and 
the only conflicting interests to be con- 
sidered were those of the regulated 
company. 

But state lines and boundaries cut 
across and subdivide what scientifically 
or economically viewed may be a single 
enterprise. Congress is acutely aware 
of the existence and vitality of these 
state governments. It sometimes is 
moved to respect state rights and local 
institutions even when some degree of 
efficiency of a Federal plan is thereby 
sacrificed. Congress may think it ex- 
pedient to avoid clashes between state 
and Federal officials in administering 
an act stich as we have here. Conflicts 
which lead state officials to stand 
shoulder to shoulder with private cor- 
porations making common cause of 
resistance to Federal authority may be 





part of the same sentence the facilities de- 
scribed in the ‘but’ clause. Such a foolish in- 
terpretation is avoided by giving effect to a 
phrase in the ‘but’ clause, i. e., ‘except as 
specifically provided in this Part or the Part 
next following [8§ 824-825r of this title].’ 
The ‘but’ clause then shows up not as one re- 
ducing jurisdiction but as a negatively worded 
confirmation of the Commission’s jurisdiction, 
in certain circumstances, over the facilities 


mentioned in the ‘but’ clause. In other words, 
the ‘but’ clause is to be construed as if it read: 
‘Wherever it is so specifically provided in 
Parts II and III, the Commission shall have 
jurisdiction over the facilities used for genera- 
tion for local distribution, for intrastate trans- 
mission, etc.’” Hartford Electric Light Co. 
v. Federal Power Commission, 46 PUR(NS) 
at p. 209, 131 F(2d) at p. 962. 
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thought to be prejudicial to the ends 
sought by an act and regulation more 
likely to be successful, even though 
more limited, if it has local support. 
Congress may think complete central- 
ization of control of the electric indus- 
try likely to overtax administrative 
capacity of a Federal Commission. It 
may, too, think it wise to keep the 
hand of state regulatory bodies in this 
business, for the “insulated chambers 
of the states” are still laboratories 
where many lessons in regulation may 
be learned by trial and error on a small 
scale without involving a whole na- 
tional industry in every experiment. 
But whatever reason or combination 
of reasons led Congress to put the pro- 
vision in the act, we think it meant 
what it said by the words “but shall 
not have jurisdiction, except as spe- 
cifically provided in this Part or the 
Part next following over 
facilities used in local distribution.” 
Congress by these terms plainly was 
trying to reconcile the claims of Fed- 
eral and of local authorities and to ap- 
portion Federal and state jurisdiction 
over the industry. To define the scope 
of state controls, Congress employed 
terms of limitation perhaps less scien- 
tific, less precise, less definite than the 
terms of the grant of Federal power. 
The expression “facilities used for 
local distribution” is one of relative 
generality. But as used in this act it 
is not a meaningless generality in the 
light of our history and the structure 
of our government. We hold the 
phrase to be a limitation on jurisdic- 
tion and a legal standard that must 
be given effect in this case in addition 
to the technological transmission test. 
Nor do we think the exemption of 
“facilities used for local distribution” 


11 


exempts only those which do not carry 
any trace of out-of-state energy. Con- 
gress has said without qualification 
that the Commission shall not, unless 
specifically authorized elsewhere in the 
act; have jurisdiction “over facilities 
used in local distribution.” To con- 
strue this as meaning that, even if lo- 
cal, facilities come under jurisdiction 
of the Federal Commission because 
power from out of state, however tri- 
fling, comes into the system, would 
nullify the exemption and as a practical 
matter would transfer to Federal ju- 
risdiction the regulation of many local 
companies that we think Congress in- 
tended to leave in state control. It 
does not seem important whether out- 
of-state energy gets into local distribu- 
tion facilities. They may carry no 


energy except extra-state energy and 
still be exempt under the act. The test 
is whether they are local distribution 


facilities. There is no specific provi- 
sion for Federal jurisdiction over ac- 
counting except as to “public utilities.” 
The order must stand or fall on wheth- 
er this company owned facilities that 
were used in transmission of interstate 
power and which were not facilities 
used in local distribution. 

[4] Since the court of appeals con- 
sidered irrelevant the jurisdictional 
test which we find to be imposed by 
Congress, the inquiry on review has 
not proceeded under a correct rule of 
law and it follows that the judgment of 
the court of appeals must be reversed. 

[5-8] Whether the Commission’s 
decision was reached under the same 
misapprehension of the law of its 
jurisdiction is not made so clear from 
its findings or opinion. Of course un- 
der the act “The finding of the Com- 
mission as to the facts, if supported by 
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substantial evidence, shall be conclu- 
sive.” Section 313(b). The Com- 
mission has found that each of the 
facilities in question is “used for the 
transmission of electric energy pur- 
chased as aforesaid from the Connect- 
icut Power Company, as distinguished 
from local distribution thereof.” It 
has not, however, made an explicit 
finding that these facilities are not used 
in local distribution and we are in 
doubt whether by application of the 
statute as herein construed it could 
have done so. We have said, and it is 
applicable to this case, that: ‘Where 


a Federal agency is authorized to in- 
voke an overriding Federal power ex- 
cept in certain prescribed situations 
and then to leave the problem to tra- 
ditional state control, the existence of 
Federal authority to act should appear 
affirmatively and not rest on inference 


alone.” Yonkers v. United States 
(1944) 320 US 685, 692, 88 L ed 
400, 404, 52 PUR(NS) 504, 509, 64 
S Ct 327; Florida v. United States 
(1931) 282 US 194, 211, 212, 75 
L ed 291, 301, 302, 51 S Ct 119; cf. 
Palmer v. Massachusetts (1939) 308 
US 79, 84, 84 L ed 93, 97, 31 PUR 
(NS) 242, 60 S Ct 34, 41 Am Bankr 
Rep(NS) 134; Federal Trade Com- 
mission v. Bunte Bros. (1941) 312 
US 349, 351, 85 L ed 881, 883, 61 
S Ct 580. Nothing except explicit 
findings excluding the grounds of state 
control gives assurance that the bounds 
of Federal jurisdiction have been ac- 
curately understood and fully respect- 
ed, and that state power has been con- 
siderately and deliberately overlapped. 

The findings and opinion of the 
Commission leave us in doubt, to say 
the least, as to whether what we con- 
sider limitations on the jurisdiction of 
58 PUR(NS) 


the Commission were so considered by 
it. The only specific reference to the 
subject is the statement that: “Re. 
spondent’s contentions that it is sub. 
ject to regulation by the Public Util. 
ities Commission of the state of Con- 
necticut and therefore not subject to 
the regulation provided by the Federal 
Power Act must be rejected,” citing 
Northwestern Electric Co. v. Federal 
Power Commission (1942) 43 PUR 
(NS) 140, 125 F(2d) 882, and Re 
Hartford Electric Light Co. (1941) 2 
Fed PC 502, 44 PUR(NS) 515, af- 
firmed (1942) 46 PUR(NS) 198 
131 F(2d) 953. In both of those 
cases factual differences in reference 
to the status of the company as a pub- 
lic utility were involved, and we agree 
with the Commission that once a com- 
pany is properly found to be a “public 
utility” under the act the fact that a 
local commission may also have regu- 
latory power does not preclude exer- 
cise of the Commission’s functions. 
Cf. Northwestern Electric Co. v. Fed- 
eral Power Commission (1944) 321 
US 119, 88 L ed 596, 52 PUR(NS) 
86, 64S Ct 451. But such a rejection 
of state control as grounds of exemp- 
tion must be preceded by the finding, 
giving due weight to the policy dec- 
laration in doubtful cases, that the 
company in question is a “public util- 
ity” by reason of ownership of facilities 
not used in local distribution. 

In determining this the Commission 
announced and applied a rule which 
appears to be one of law as to inter- 
state transmission: “Such transmis- 
sion, in our opinion, extends from the 
generator, where generation is com- 
plete [citing Utah Power & Light Co. 
v. Pfost (1932) 286 US 165, 181, 76 
L ed 1038, 1046, 52 S Ct 548] to the 
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point where the function of convey- 
ance in bulk over a distance, which is 
the essential characteristic of ‘transmis- 
sion,’ is completed and the process of 
subdividing the energy to serve ulti- 
mate consumers, which is the charac- 
teristic of ‘local distribution,’ is begun 
[citing Southern Nat. Gas Corp. v. 
Alabama (1937) 301 US 148, 155, 81 
L ed 970, 975, 57 S Ct 696; and East 
Ohio Gas Co. v. Tax Commission 
(1931) 283 US 465, 471, 75 L ed 
1171, 1175,51 S Ct 499].” (44 PUR 
(NS) at p. 179). 

The Southern Natural Gas Corpora- 
tion and East Ohio Gas Company 
Cases both involved natural gas trans- 
portation into a state and sales of gas 
at retail therein. Each was a tax case 
in which the state asserted that the 
sales within the state constituted an 
intrastate business which in one case 
would support a state levy of an an- 
nual franchise tax based on the actual 
amount of capital employed in the 
state; and in the other, an excise tax 
based on gross receipts from the busi- 
ness within the state. The companies 
each contended that sales made to con- 
sumers within the state were still with- 
in interstate commerce and hence there 
was no state jurisdiction to tax. In 
neither case was this court required 
to determine the exact point at which 
interstate commerce ceased and intra- 
state commenced. It was required to 
find only some “doing of business” 
within the state in order to sustain the 
constitutionality of the statutes in- 
volved. In both cases it upheld the 
power of the state to tax and in both 
held that the distribution at low pres- 
sure was a local business for taxation 
purposes as distinguished from trans- 
mission in interstate commerce. But 


a holding that distributing gas at low 
pressure to consumers is a local busi- 
ness is not a holding that the process 
of reducing it from high to low pres- 
sure is not also part of such local busi- 
ness. In so far as the Commission 
found in these cases a rule of law 
which excluded from the business of 
local distribution, the process of re- 
ducing energy from high to low volt- 
age in subdividing it to serve ultimate 
consumers, the Commission has mis- 
read the decisions of this court. No 
such rule of law has been laid down. 
Bnt for such an erroneous view of 
the law established by our decisions it 
seems doubtful if the Commission 


would have reached the conclusion 
that it did upon this record. Nor is 
it clear that if it were reached it would 
be supported by substantial evidence. 
Expert testimony received by the Com- 


mission on the subject from the Com- 
mission’s own experts seems to have 
been predicated upon the Commission’s 
understanding of the law. It is not 
for us to make an original appraisal of 
the facts. We do not therefore under- 
take to decide as an original matter 
whether the facilities in question are 
or are not facilities which can subject 
the company to the act. 

Nor do we undertake to pass upon 
the contention of the government that 
even if the present facilities do not 
constitute a sufficient basis for Fed- 
eral jurisdiction the operation of other 
facilities since abandoned subjects the 
company to the accounting order of 
the Commission for the period of Jan- 
uary 1, 1937, when it became effective, 
until June 1, 1941 or some other date, 
depending on the facility found to be 
the basis of jurisdiction. The com- 
pany contends that to make it install 
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an expensive system of accounting for 
a period that was short and has al- 
ready expired would be a mere waste 
of time and money and would be of no 
practical benefit. The Commission 
contends that the accounting require- 
ments and information would tend to 
discourage further write-ups and in- 
flation of accounts and would amount 
to “regulation by the informatory 
process.” It contends that this com- 
pany has been guilty of accounting 
abuses in the nature of write-ups and 
the creation of fictitious surpluses 
which would be eliminated or at least 
discouraged by an application of its 
uniform system of accounts. The 
company denies that such abuses ex- 
ist. It is not, however, contended that 
Congress has conferred any jurisdic- 
tion upon the Commission to reach ac- 
counting abuses when and if they ex- 


ist except as to companies which own 
facilities subject to the jurisdiction of 


the Commission. In other companies 
the correction of these abuses, if they 
exist, is left to the state government, 
which has this company completely 
within its power and whose constitu- 
ents are the sufferers by any abuses 
that may exist. We will not under- 
take to make an original finding as to 
jurisdiction for a period, any more 
than as to jurisdiction at the present 
time. 

[9, 10] Another contention made by 
the company may be shortly disposed 
of. It is contended that the volume of 
energy passing over certain of these 
facilities is insignificant in proportion 
to the total. Only about one-fifth of 
one per cent of all the energy received 
and generated by the company 
throughout the state of Connecticut 
was transmitted out of the state dur- 
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ing the time of the connection of 
Fishers island with the borough of 
Groton. Congress appears to have 
left to the Commission’s sound admin- 
istrative discretion to determine 
whether or not to assert its authority 
in such situations. Congress annual- 
ly receives a report of the Commis- 
sion’s work and appropriates the funds 
for its continuance. If it thinks the 
Commission is over-extending its at- 
tention to trivial situations it has 
ready means of control in its hands. 
The wisdom of its work is not our 
concern, but only its legal justifica- 
tion. We do not find that Congress 
has conditioned the jurisdiction of the 
Commission upon any particular vol- 
ume or proportion of interstate energy 
involved, and we do not think it would 
be appropriate to supply such a juris- 
dictional limitation by construction. 

For the reasons stated, the judg- 
ment of the court of appeals is re- 
versed with instructions to remand 
the cause to the Federal Power Com- 
mission for further proceedings con- 
sistent with this opinion. 

Reversed. 


Mr. Justice Rutledge concurs in 
the result. 


Mr. Justice MurPHY, dissenting : 

The findings and opinion of the 
Federal Power Commission in this 
case make clear that they are substan- 
tially and reasonably rooted in fact and 
law and that proper respect has been 
shown for jurisdictional limitations. 
Remand of the case to the Commission 
for further consideration thus can only 
serve to produce needless delay and to 
force the Commission to make certain 
minor and unnecessary changes in its 
written opinion. Cf. dissenting opin- 
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ion in Securities and Exchange Com- 
mission v. Chenery Corp. (1943) 318 
US 80, 95, 87 L ed 626, 637, 47 PUR 
(NS) 15, 63 S Ct 454. 

The basic jurisdictional fact neces- 
sary to sustain the imposition on pe- 
titioner of the Commission’s account- 
ing standards is that petitioner be a 
public utility within the meaning of 
the Federal Power Act. In the set- 
ting of this case petitioner must thus 
be found to own or operate facilities 
for the “transmission of electric ener- 
gy in interstate commerce.” Section 
201 (b). Nowhere in the act has Con- 
gress defined “transmission” or “‘fa- 
cilities” other than to say in § 201(c) 
that ‘electric energy shall be held to 
be transmitted in interstate commerce 
if transmitted from a state and con- 
sumed at any point outside thereof.” 
The Commission therefore has the 
duty in the first instance of interpret- 
ing and applying these terms to the 
factual situation confronting it. A 
court’s function in reviewing this ju- 
risdictional determination is neces- 
sarily limited to ascertaining whether 
that determination has warrant in the 
record and a reasonable basis in law, 
giving due weight to the fact that the 
Commission is an expert body desig- 
nated by Congress and_ specially 
equipped to grapple with the highly 
technical problems arising in this field. 
National Labor Relations Board v. 
Hearst Publications (1944) 322 US 
111, 130, 131, 88 L ed 1170, 1184, 
1185, 64S Ct 851. 

The Commission here has found 
that petitioner owns and operates an 
electric utility system in the state of 
Connecticut. It is undisputed that 


electric energy generated in Massa- 
chusetts is transmitted over the wires 
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of other companies to petitioner’s fa- 
cilities at Bristol, Connecticut. In or- 
der to transmit power economically 
for such a long distance, it is neces- 
sary to raise the voltage and reduce 
the current in Massachusetts as the 
energy starts its interstate journey. 
But the high voltage needed for trans- 
it purposes cannot be utilized by con- 
sumers. It therefore is necessary to 
employ apparatus at the receiving end 
of the interstate transmission to lower 
the voltage. Petitioner accordingly 
maintains step-down transformers and 
substation facilities at Bristol for that 
purpose. After the voltage is low- 
ered, the energy is subdivided and dis- 
tributed over petitioner’s wires to con- 
sumers in and around Bristol. 

The Commission concluded that the 
functions of the Bristol step-down 
transformers and substation facilities 
constitute transmission of energy in 
interstate commerce since it felt that, 
in its opinion, such transmission ‘“ex- 
tends from the generator, where gen- 
eration is complete, to the point where 
the function of conveyance in bulk 
over a distance, which is the essential 
characteristic of ‘transmission,’ is com- 
pleted and the process of subdividing 
the energy to serve ultimate consum- 
ers, which is the characteristic of ‘local 
distribution,’ is begun.” (44 PUR 
(NS) at p. 179). In other words, the 
Commission viewed the interstate 
transmission as complete only after the 
energy is converted back into a form 
suitable for local distribution and use 
and the facilities used for such con- 
version purposes are necessarily facil- 
ities for interstate transmission. 

The jurisdictional determination of 
the Commission must therefore stand 
or fall upon the validity of its analysis 
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of when long-distance transmission of 
electrical energy across state lines is 
at an end. Only if we can point to 
an absence of any substantial evidence 
to support the Commission’s view or 
if we can find legal or statutory princi- 
ples compelling the opposite view can 
we justifiably say that the Commission 
had no jurisdiction in this case or that 
remand should be made to the Com- 
mission for further proceedings. But 
the Commission’s view cannot be un- 
dermined on either basis and it should 
therefore be affirmed. 

Certainly there is ample testimony 
in this case by engineers to the effect 
that the Bristol substation equipment 
constitutes “facilities for transmission 
of electric energy in interstate com- 
merce,” as distinguished from ‘“‘fa- 
cilities used in local distribution.” 
And the very fact that the Commission, 
with all its accumulated wisdom and 
experience, is of the opinion that in- 
terstate transmission ceases only after 
the transmitted energy has been con- 
verted into a form suitable for local 
distribution and use is not without 
weight and significance. 


From a legal standpoint, the Com- 


mission made no plain error. Clearly 
no opinion in this court has purported 
to decide at what precise point inter- 
state transmission of electrical energy 
ends and local distribution commences. 
This seems to be a novel point in so far 
as legal precedent is concerned. The 
Commission’s conclusion in this re- 
spect hardly seems so unreasonable and 
unsound as to require us to hold, as a 
matter of law, that interstate transmis- 
sion ends just before the voltage is de- 
creased. And this court does not pre- 
tend so to hold in this case. 

The court criticizes the Commission 
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and remands the case to it, however, 
mainly because it cited Southern Nat. 
Gas Corp. v. Alabama (1937) 301 US 
148, 155, 81 L ed 970, 975, 57 S Ct 
696 and East Ohio Gas Co. v. Tax 
Commission (1931) 283 US 465, 471, 
75 L ed 1171, 1175, 51 S Ct 499, in 
a footnote in support of its proposition 
that interstate transmission ends only 
after the energy is converted back into 
a form suitable for local distribution. 
It is said that the Commission errone- 
ously assumed that those cases set 
forth a rule of law which excluded the 
process of reducing energy from high 
to low voltage in subdividing it to 
serve ultimate consumers from the 
business of local distribution. But 
even assuming that these two cases do 
not enunciate such a rule and do not 
directly support the Commission’s 
proposition, it does not follow that the 
Commission committed _ reversible 
error by citing them in a footnote. 
The Commission’s proposition was 
grounded not on these two cases but 
upon the testimony in the record and 
its own knowledge and experience 
pertaining to electrical transmission. 
This is plainly revealed by the use of 
the phrase “in our opinion” in the sen- 
tence setting forth the Commission’s 
distinction between interstate trans- 
mission and local distribution. The 
slight reference to the Southern Nat- 
ural Gas Corporation and East Ohio 
Gas Company Cases was at most for 
purposes of analogy and cannot serve 
to impair the true underlying basis of 
the Commission’s proposition. Pre- 
sumably all the Commission need do 
on remand in this respect is to remove 
the footnote reference to these cases— 
—a fact that makes obvious the propo- 
sition that more than an irrelevant or 
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even. erroneous citation of a case 
should be required before we are jus- 
tified in reversing an administrative 
determination and sending it back for 
further consideration. 

The court also deals at great length 
with the policy declaration in § 201 (a) 
of the act that Federal regulation is 
“to extend only to those matters which 
are not subject to regulation by the 
states” and with the “but” clause in 
§ 201(b), which states that the Com- 
mission shall not have jurisdiction, 
except as specially provided, over cer- 
tain facilities, including those used in 
local distribution. But neither of these 
provisions is controlling in this case 
where the Commission has made a 
clear and supportable finding that pe- 
titioner is a public utility within the 
meaning of the act and where the only 
Federal regulation sought to be im- 


posed is the accounting requirements 
of § 301(a). 

It may be conceded that this court 
in Jersey Central Power & Light Co. 
v. Federal Power Commission (1943) 


319 US 61, 87 L ed 1258, 48 
PUR(NS) 129, 63 S Ct 953, did 
not read out of the act the policy 
declaration in § 201(a). But it did 
make clear that the declaration, which 
speaks solely in terms of “regulation,” 
was directed solely at proposed Federal 
regulation of the generation, transmis- 
sion, and sale of electric energy rather 
than at proposed Federal regulation of 
the corporate financial arrangements 
of utilities, such as their accounting 
methods. 319 US at pp. 74, 75. Con- 
gress did not intend, in other words, 
to intrude upon state regulation of 
generation, transmission and sale of 
energy but it did intend to impose 
financial regulations on public utili- 
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ties engaged in interstate transmission 
of energy even though states might 
also impose financial regulations. This 
means, under the facts of this case, that 
interstate transmission of energy is a 
proper test of whether Federal ac- 
counting standards may be imposed. 
What sort of transmission may be a 
proper subject of Federal regulation 
in and of itself if the state of Connecti- 
cut already regulates the transmission 
facilities is not in issue. The Com- 
mission clearly did not misconceive the 
meaning of this policy declaration and, 
in light of this court’s opinion, it ap- 
parently need do no more than spell out 
its recognition of the scope and present 
inapplicability of the declaration. 

Nor did the Commission do violence 
to the “but” clause of § 201(b). Here 
the Commission, following the rule 
stated in the Jersey Central Power & 
Light Company Case, supra (319 US 
at p. 73, 48 PUR(NS) at p. 137), 
that: “The determinative fact is the 
ownership of facilities used in trans- 
mission,” has found that petitioner is 
a public utility since it owns and oper- 
ates facilities used in interstate trans- 
mission of energy. The Commission 
thus has jurisdiction over petitioner 
for accounting purposes. The denial 
of jurisdiction in the “but” clause 
where facilities are used for transmis- 
sion of energy in local commerce has 
no relevance in this case, an obvious 
fact which the Commission apparently 
now must make explicit on remand. 

- The Commission is dealing here 
with a difficult marginal case. The 
precise dividing line between interstate 
transmission and local distribution 
can only be drawn by those familiar 
with the engineering and _ electrical 
problems involved. The problem in 
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this case, moreover, is a relatively 
unique one. An informal survey by 
the Commission has shown that out of 
a total of about 1,000 privately owned 
electric utilities there are only 12 which 
own or operate step-down substation 
facilities for taking out-of-state energy 
and which would not otherwise be pub- 
lic utilities under the act. The problem 
is thus one peculiarly within the com- 
petence of the Commission, which has 
shown no desire to use the principle it 
has enunciated in this case and could 


not use it as a vehicle for assuming un- 
justified jurisdiction over the facilities 
of all the local distributing companies 
in the nation. It has given proper re- 
spect to the dictates of Congress rela- 
tive to state regulation. We should 
therefore affirm its action in this case 
without burdening it with require- 
ments of artistic refinement and of 
negations of the applicability of irrele- 
vant statutory provisions. 


Mr. Justice Black and Mr. Justice 
Reed join in this dissent. 
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Market Street Railway Company 


California Railroad Commission et al. 


Nos. 510, 511 
323 US —, 89 L ed —, 65 S Ct 770 
March 26, 1945; rehearing denied April 23, 1945 


— from judgment of Supreme Court of California sus- 

taining Commission order reducing street railway fares; 

affirmed. For decision below, see (1944) 24 Cal (2d) 378, 54 

PUR(NS) 232, 150 P(2d) 196, which affirmed (1944) 54 
PUR(NS) 214. 


Rates, § 649 — Procedure — Sufficiency of notice and hearing. 
1. A rate order not invalid on the ground that a fair hearing has been 
denied because no adequate notice was given that rates were under attack, 
where the proceeding was instituted by an order reciting the Commission’s 
belief that public interest demanded an inquiry into the reasonableness of 
rates, as well as sufficiency and adequacy of service, and investigation of 
both was ordered, it appearing further that the record is replete with evi- 
dence that would have no bearing on service questions except as fares were 


involved, p. 25. 


Valuation, § 2 — Due process — Purpose of evidence. 
2. A company involved in a rate proceeding is not denied a fair hearing be- 
cause it had no notice that the Commission was receiving evidence of its 
offer to sell its property at a stated price for use as a rate base, although the 
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decision and the grounds of decision were unexpected, since surprise is not 
necessarily want of due process, p. 25. 


Appeal and review, § 53 —Grounds for reversal — Conduct of hearing. 
3. A misapprehension by a litigant of the steps which its best interests 
require during a trial, although it may be appealing grounds for a plea to 
the discretion of the hearing tribunal for another chance, is not grounds for 
judicial interference as a denial of constitutional rights, p. 25. 


Rates, § 648 — Basis for findings — Evidence evaluated by Commission — Ab- 
sence of expert testimony. 

4. No denial of due process results from the fact that a Commission, experi- 
enced with the affairs of a regulated company, has made findings in a rate 
case by evaluating the company’s experience for itself without the aid of 
expert testimony, drawing inferences as to the probable effect on traffic of 
a given rate decrease, where traffic records are in evidence as well as the 
traffic experience of a competing municipal line, p. 26. 


Evidence, § 32 — Matters outside the record — Company reports. 
5. A rate order is not invalid under the due process clause, on the theory 
that it is based on matters outside the record, although the Commission in 
estimating revenues has considered filed monthly reports to supplement 
earlier figures introduced in evidence, where no contention is made that 
the information was erroneous or was misunderstood by the Commission 
and no contention is made that the company could have disproved it or 
explained away its effect for the purpose for which the Commission used it, 


p. 27 
Rates, § 172 — Reasonableness — Value of service — Absence of confiscation. 
6. A rate order cannot be held invalid under the due process clause because 


it is based in part on value of service when the court does not find that the 
rate is confiscatory, p. 28. 


Vaiuation, § 39 — Rate base — Reproduction cost — Declining industry. 
7. Disregard of theoretical reproduction cost of a street railway in fixing 
rates is not erroneous when it appears that no responsible person would 
think of reproducing the present plant, consisting in substantial part of cable 
cars and obsolete equipment, and there is no basis for assuming that anyone 
in the light of prevailing conditions in the street surface railroad industry 
generally would consider reproducing any street railway system, p. 29. 


Return, § 50 — Confiscation — Declining industry. 

8. Principles applicable to the sufficiency of return to assure confidence in 
financial integrity and to attract capital in the case of a company having the 
advantage of an economic position which promises to yield an excessive 
return are inapplicable to a company whose financial integrity already is 
hopelessly undermined, which could not attract capital on any possible rate, 
and where investors recognize as lost a part of what they have put in, 
p. 29. 


Return, § 6 — Basis — Constitutional requirements. 
9. The due process clause has not been held to require a Commission to fix 
rates on present reproduction value of something no one would presently 
want to reproduce, or on the historical valuation of a property whose history 
and current financial statements show the value no longer to exist, or on an 
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investment after it has vanished, even if once prudently made, or to maintain 
the credit of a concern whose securities already are impaired, p. 29. 


Constitutional law, § 15 — Due process — Economic values. 
10. The due process clause, although applied to prevent governmental 
destruction of existing economic values, cannot be applied to insure values 


or to restore values that have been lost by the operation of economic forces, 
p. 29. 
Return, § 64 — Confiscation — Experimental rates. 

11. The owners of a property dedicated to the public service cannot be said 
to suffer injury if a rate is fixed, for an experimental period, which prob- 
ably will produce a fair return on the present fair value of thir property; 
and if it has lost all value except salvage they suffer no loss if they earn a 
return on salvage value, p. 29. 


Valuation, § 37 — Measures of value — Sale offer. 
12. No error was found in the fixing of street railway rates on a rate base 
equivalent to the amount at which the company had offered to sell its prop- 
erties to a city, where, apart from a little brief wartime prosperity, it seemed 
doubtful whether any rate would yield operating expenses, since under these 
circumstances nothing was taken from the company by the impact of public 
regulation, p. 29. 


§ 636 — Experimental period — Property sale terminating test period. 

13. A rate order contemplating a test of experience should not be held in- 
valid because the experiment has not taken place and the Commission’s 
predictions cannot be verified, where it was the company which defeated the 
experiment by securing a stay of the rate order and then totally frustrated 
the experiment by the sale of wie property, p. 31. 


- 


APPEARANCES: Francis R. Kirk- cision was rendered July 1, 1944; it 


ham, of San Francisco, California, ar- 
gued the cause for appellant; Everett 
C. McKeage, of San Francisco, Cali- 
fornia, argued the cause for appellees. 


Mr. Justice JACKSON delivered the 
opinion of the court: Two appeals 
have been taken from a single judg- 
ment of the supreme court of Califor- 


nia because counsel was uncertain 
when the judgment became final for 
our jurisdictional purposes. The de- 


concluded, ‘The order is affirmed”; a 
petition for rehearing was denied July 
27, 1944. The first appeal was ap- 
plied for and allowed on July 31, 
1944. If the judgment became final 
on denial of rehearing, this appeal was 
timely. However the California Rules 
on Appeal expressly provide that a 
decision of the supreme court “be- 
comes final thirty days after filing un- 
less otherwise ordered prior to the 
expiration of said 30-day period.”? 





1Rule 24(a) provides: “[When decisions 
become final] All decisions of the reviewing 
courts shall be filed with the clerk. A deci- 
sion of the Supreme Court becomes final thirty 
ars after filing unless otherwise ordered prior 
to the expiration of said 30-day period. Pur- 
suant to Art. VI, § 4c, of the Constitution, a 
decision of a district court of appeal becomes 
final as to that court, thirty days in civil cases 
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and fifteen days in criminal cases after filing, 
and thereafter is not subject to modification or 
rehearing by said court. Where an opinion 
is modified without change in the judgment, 
during the time allowed for rehearing, such 
modification shall not postpone the time that 
the decision becomes final as above provided; 
but if the judgment is modified during that 
time, the period specified herein begins to run 
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Remittitur does not issue until the end 
of the 30-day period.* It issued on 
August 1 and certified, according to 
practice, that “the foregoing is a true 
copy of an original judgment entered 
in the above-entitled cause on the Ist 
day of July, 1944; and now remain- 
ing of record in my office.” If the 
date of its issue, being also the date 
of finality fixed by the rule, governs 
finality for purposes of our jurisdic- 
tion, the judgment was not a final one 
at the time the first appeal was grant- 
ed. On the chance that it might be 
dismissed as premature, a second ap- 
peal was presented and allowed on 
September 21st. 

Our jurisdiction to review a state 
court judgment is confined by long- 
standing statute to one which is final. 
Judicial Code, § 237, 28 USCA § 344, 
8 FCA title 28, § 344. Final it must 


be in two senses: It must be subject 
to no further review or correction in 
any other state tribunal; it must also 
be final as an effective determination 
of the litigation and not of merely in- 
terlocutory or intermediate steps there- 
in. It must be the final word of a final 


court. 

We have held that finality of a 
judgment of a state court for deter- 
mining the time within which our 
jurisdiction to review may be invoked 
is not controlled by the designation 
applied in state practice. Department 
of Banking v. Pink (1942) 317 US 
264, 87 L ed 254, 63 S Ct 233; Cole 


v. Violette (1943) 319 US 581, 87 
L ed 1599, 63 S Ct 1204. The judg- 
ment for our purposes is final when 
the issues are adjudged. Such finality 
is not deferred by the existence of a 
latent power in the rendering court 
to reopen or revise its judgment. The 
waiting period prescribed by the stat- 
ute here seems to reserve a power of 
that character. The decision during 
this period does not lack the attributes 
of an adjudication, it is not awaiting 
lapse of time to become a judgment, 
it merely is subject to modification. 
When this period runs, unless the 
court has moved meanwhile, it be- 
comes powerless to change or modify 
the judgment. Oakland v. Pacific 
Coast Lumber & Mill Co. (1916) 172 
Cal 332, 337, 156 Pac 468, Ann Cas 
1917E 259; Re Ross (1922) 189 Cal 
317, 318, 207 Pac 1014. The rule 
is thus a limitation on the time dur- 
ing which the court may reconsider, 
which in absence of such rule might 
expire only with the end of the term 
or some other event determinative un- 
der local law. Such latent powers of 
state courts over their judgments are 
too variable and indeterminate to 
serve as tests of our jurisdiction. Our 
test is a practical one. When the case 
is decided, the time to seek our review 
begins to run. A timely petition for 
rehearing defers finality for our pur- 
poses until it is acted upon or until 
power to act upon it has expired as 
here it would appear to do at the end 





anew, as of the date of modification.” Rules 
on Appeal for the Supreme Court and district 
courts of appeal of the state of California, ef- 
fective July 1, 1943. See 22 Cal(2d) 1. 
2Rule 25 so provides. “A remittitur shall 
issue after the final determination of any ap- 
peal, or of any original proceeding in review 
in which an alternative writ or order to show 
cause has been issued. Unless otherwise or- 


dered, the clerk of the supreme court shall is- 
sue the remittitur when a judgment of that 
court becomes final. . . .” Rule 25(a). 
“For good cause shown, or on stipulation of 
the parties, the supreme court may direct the 
immediate issuance of a remittitur.” Rule 
25(b). For discussion of this rule see Wit- 
kin, New California Rules on Appeal (1944) 
17 So Cal L Rev 248 et seq. 
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of the 30-day period.*® If rehearing 
is granted, the judgment is opened, 
and does not become final as a pre- 
requisite to application for review by 
us until decision is rendered upon re- 
hearing. 

We postponed consideration of ju- 
risdiction until hearing on the merits.* 
We hold that this judgment became 
final on denial of rehearing, that the 
first appeal was timely and that the 
precautionary second appeal is dupli- 
cation. Accordingly the appeal in No. 
511 is dismissed and that in No. 510 
is entertained upon its merits. 


The Market Street Railway Com- 
pany at the commencement of these 
proceedings operated a system of 
passenger transportation by streetcar 
and by bus in San Francisco and its 
environs. The Railroad Commission 
of California instituted on its own 
motion an inquiry into the company’s 
rates and service. After hearings, an 
order was promulgated reducing the 
fare from 7 to 6 cents.’ The com- 
pany, after rehearing was denied,® ob- 
tained review by the supreme court 
of California. It also obtained a stay 
of the Commission’s order, condi- 
tioned upon impounding the disputed 
one cent per passenger to abide settle- 
ment of the issues upon which its 
ownership would depend. The su- 
preme court of California affirmed the 
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order” and appeal is taken to this 
court. Meanwhile the company sold 
its operative properties to the city of 
San Francisco. The case is saved 
from being moot only because its 
decision is necessary to determine 
whether the company is entitled to the 
impounded portion of the fares or 
whether the money shall be refunded 
to passengers making cla:ms and un- 
claimed amounts thereof be paid over 
to the state, as required~by conditions 
of the stay order. 

The appeal raises constitutional is- 
sues only. The contention is that the 
order deprives the appellant of its 
property without due process of law, 
contrary to the Fourteenth Amend- 
ment. Appellant claims denials of due 
process in matters of procedure in that 
it had no adequate notice that its rates 
were under attack or adequate oppor- 
tunity for a hearing thereon, that the 
order in several vital particulars is not 
supported by substantial evidence or 
by any evidence, and that it was im- 
properly based on matters outside of 
the record on which there was no op- 
portunity to cross-examine or to be 
heard, It claims a taking of its prop- 
erty as a result of the order on the 
ground that it would force the com- 


pany to operate at a loss because the - 


Commission used a rate base of $7,- 
950,000, the price at which appellant 





8 “The supreme court or a district court of 
appeal may grant a rehearing-in any cause 
after its own decision; and any cause pending 
in a department of the supreme court may be 
ordered heard by the supreme court in bank. 
A rehearing or hearing in bank may be grant- 
ed on petition, as provided in subdivision (b) 
of this rule, or on the court’s own motion, 
prior to the time the decision becomes final 
therein.” Rule 27(a). 

“An order of the supreme court granting a 
rehearing shall be signed by at least four 
justices assenting thereto, and filed with the 
clerk; and a hearing in bank after decision 
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in department may be ordered as provided in 
Art. VI, § 2, of the Constitution. If no order 
is made before the decision becomes final, the 
petition shall be deemed denied, and the clerk 
shall enter a notation in the register to that 
effect.” Rule 27(e). 

ee (ae 

5 The opinions are reported (1943) in 45 
Cal RCR 53. 

6 The opinion on rehearing is reported 
(1944) in 45 Cal RCR 162, 54 PUR(NS) 214. 

7 The court’s opinion is reported (1944) in 
24 Cal(2d) 378, 54 PUR(NS) 232, 150 P 
(2d) 196. 








Ag ae ee ee el 


MARKET STREET RAILWAY CO. v. CALIFORNIA R. COM. 


had offered to sell its operative proper- 
ties to the city, and did not consider 
reproduction cost, historical cost, pru- 
dent investment, or capitalization 
bases, on any of which under conven- 
tional accounting the 6-cent fare would 
produce no return on its property and 
would force a substantial operating 
deficit upon the company. 

The appellant in support of its con- 
tentions that it has been denied due 
process in procedure and has been sub- 
jected to an unconstitutional taking 
of its property invokes many decisions 
of this court in which statements have 
been made that seem to support its 
contentions. But it should be noted 
at the outset that most of our cases 
deal with utilities which had earning 
opportunities, and public regulation 
curtailed earnings otherwise possible. 
But if there were no public regulation 
at all, this appellant would be a par- 
ticularly ailing unit of a generally sick 
industry. The problem of reconciling 
the patrons’ needs and the investors’ 
rights in an enterprise that has passed 
its zenith of opportunity and useful- 
ness, whose investment already is im- 
paired by economic forces, and whose 
earning possibilities are already in- 
vaded by competition from other 
forms of transportation, is quite a dif- 
ferent problem. The company’s prac- 
tical situation throws important light 
both on the question whether the rate 
reduction has taken its property and 
also upon the criticisms it makes of 
the conduct of the hearings. 


Transportation history of San Fran- 
cisco follows a pattern not unfamiliar. 
This property has passed through 
cycles of competition, consolidation 
and monopoly, and new forms of com- 
petition ; it has seen days of prosperity, 


decline, and salvage. In the 1850’s 
an omnibus service began to operate 
in San Francisco. In the 1860’s came 
the horsecar. The 1870’s saw the 
beginning of the cable car, for which 
the contour of the city was peculiarly 
adapted. The Market Street Railway 
Company was incorporated in 1893 
and took over 11 of the 17 streetcar 
lines then independently operated in 
the city. In 1902, United Railroads 
of San Francisco was organized. This 
consolidated under one operating con- 
trol properties of the Market Street 
Company and five other lines, com- 
prising 229 miles of track, much of 
which was cable-operated. It suffered 
greatly from the earthquake and fire 
of 1906, but carried out a considerable 
program of reconstruction between 
1906 and 1910. In 1921 it failed to 
pay interest on outstanding bonds. 
Bondholders acquired the properties 
and revived the Market Street Rail- 
way Company, which had been a dor- 
mant subsidiary of United, to operate 
them. 


In 1912 the city and county of San 
Francisco began operation of a mu- 
nicipal street railway line. This line 
is not and never has been under the 
Railroad Commission’s jurisdiction. 
It expanded rapidly, its routes in some 
instances parallel those of appellant, 
and its competition has been serious. 
Throughout the period of competition 
the municipal lines have operated on 
a 5-cent fare. The Market Street Line 
also operated on a 5-cent fare until 
July 6, 1937. In that year it applied 
to the Commission for an increase 
to a 7-cent fare. This was denied, 
but a 2-cent transfer charge-and other 
adjustments were authorized. In 
March 1938 the company again peti- 
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tioned for a 7-cent fare, with reduc- 
tion for school children. The Com- 
mission authorized a 7-cent fare, but 
required some concession to token 
buyers. A few months later the com- 
pany again asked a straight 7-cent fare 
and relief from the token rate. The 
Commission directed the company to 
apply to the city for permission to 
abandon certain lines and to protect 
it against “jitney competition,” stipu- 
lating that the 7-cent fare could be 
made effective it the city failed to re- 
spond. The city did not act, and the 
7-cent fare became effective January 
1, 1939. 

But the increase of fare brought 
no increase of revenue. Both traffic 
and revenue continued to decline, and 
in 1941 reached the lowest point in 
twenty years. Then came war, bring- 
ing accelerated activity, increase of 


population of the city, rubber and gas 
shortage, restrictions on purchase of 
new and retirement of many old auto- 


mobiles. Traffic and revenues showed 
a sudden increase. The Commission 
found, however, that the service had 
constantly deteriorated and was worse 
under the 7-cent fare than under the 
former 5-cent rate. It recognized that 
some of the causes were beyond the 
company’s control. But after allow- 
ance for those causes, it also found 
evidence of long-time neglect, misman- 
agement, and indifference to urgent 
public need. It found the company’s 
service inferior to the service of the 
municipal lines, although appellant 
charged a 40 per cent higher fare. 
Defects in service consisted of fail- 
ure to operate on schedule, long in- 
tervals between cars, followed by 
several cars operating with little head- 
way, overloading, inadequate inspec- 
58 PUR(NS) 
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tion, and inadequately maintained roll- 
ing stock. The company had some 
70 cars out of operation and in stor- 
age because of shortage of manpower, 
Its streetcar rolling stock was obso- 
lete, 73 electric cars and 12 cable cars 
being out of service. None of the cars 
was modern. The municipal lines had 
tried to lease the unused cars for oper- 
ation on its lines, but the company 
refused. The city was denied priori- 
ties for purchase of new busses by 
Federal authorities because of idle roll- 
ing stock in the city. The Commis- 
sion concluded that the reason for the 
company’s declining to lease for a 
fair rental rolling stock it could not 
use was fear of competition. The 
company was handicapped in man- 
power, the municipal lines offering 
somewhat better wages and working 
conditions that seemed more attrac- 
tive. The entire system was suffering 
from deferred maintenance, the 
amount expended for way and struc- 
tures maintenance having been stead- 
ily reduced, both in dollars and in 
proportion of total operating costs. 

The Commission disagreed with the 
company as to the use to be made of 
wartime increase in revenues. The 
company said it had no definite plan 
for setting aside anything for main- 
tenance. The management thought 
its first obligation was to discharge its 
debts. The Commission took the view 
that allowances for depreciation as 
part of the costs of operation should 
be spent in replacement of depreciated 
property, and not for payment of 
debts. 

Reviewing the financial results of 
fare increases, the Commission con- 
cluded that the company would reap 
no lasting benefit from rates in excess 
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of 5 cents, due to the tendency of 
a higher rate to discourage patronage. 
The war traffic the Commission 
thought temporary. But it concluded 
that a 6-cent fare would sufficiently 
stimulate traffic to leave after operat- 
ing expenses approximately a 6 per 
cent return on a rate base of $7,950,- 
000. This was the figure at which the 
company had offered to sell its opera- 
tive properties to the city. Accord- 
ingly the Commission found the 6 
cents to be a reasonable rate to the 
company and to be all or more than 
the reasonable value of the services 
being rendered to patrons. It consid- 
ered this rate to be experimental and 
kept the proceeding open for such fur- 
ther orders as might be just and rea- 
sonable. The company applied for 
rehearing on substantially the grounds 
it urges here. Its arguments were 
considered at length in an opinion 
which denied rehearing. The supreme 
court of California overruled all of the 
company’s objections and affirmed the 
Commission’s order. 

The reduced rate never took effect. 
The company obtained delay from the 
Commission and a stay order from 
the court, It then sold its properties 
to the city, which took over and con- 
tinued the 7-cent fare. So the antici- 
pations of the Commission as to 
increased patronage from the rate re- 
duction never have been put to the test 
of experience. Our review considers 
only whether the order was valid when 
and as made. 

[1-3] 1. Appellant says that the 
order is invalid because it was denied 
a fair hearing, given no adequate 
notice that its rates were under at- 
tack, and hence was afforded no oppor- 
tunity for a hearing on the reasonable- 


ness of its rates. We find this 
contention to have no foundation in 
the record. The order of the Com- 
mission instituting the proceeding 
recited its belief “that public interest 
demands an inquiry into the reasona- 
bleness of the rates, as well as the 
sufficiency and adequacy of the serv- 
ice rendered” by appellant, and in- 
vestigation was ordered of both. Due 
notice of the proceeding was given 
and it was entitled an investigation 
“into the reasonableness of the rates 
and charges, and into the sufficiency 
and adequacy of the” service. The 
hearing was opened with a similar 
statement by the Commission. The 
record is replete with evidence that 
would have no bearing on the ques- 
tions of service except as fares were 
involved. Experts of the Commission 
testified at length as to financial his- 
tory and rate experience of the com- 
pany. The company’s president testi- 
fied concerning the rate situation and 
the company’s experience with the 7- 
cent fare. Its counsel put in evidence 
the Commission’s former decisions au- 
thorizing increases in fares. 

The company particularly complains 
that it had no notice that the Com- 
mission was receiving evidence of its 
offer to sell its properties for $7,- 
950,000 for use as a rate base. The 
offer was received in evidence without 
limitation or statement of its purpose. 
Nothing appears to mislead or entrap 
the company or to lull it into a sense 
of security. It seems simply to have 
assumed that no explanation of the 
offer was necessary. Doubtless the 
decision and the grounds of decision 
were unexpected. But surprise is not 
necessarily want of due process. 

We find that the company had rea- 
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sonable notice that its rates were un- 
der attack and was not denied oppor- 
tunity to be heard thereon. We can 
well understand how counsel’s atten- 
tion became diverted to more sharply 
contested aspects of the case. But 
even if a more convincing showing 
were made that the company had rele- 
vant evidence to be heard, we find no 
adequate excuse for the failure to of- 
fer it in the proceeding. No offer was 
rejected, no request for time to obtain 
such evidence was denied. A mis- 
apprehension by a litigant of the steps 
which its best interests require during 
a trial may be appealing grounds for 
a plea to the discretion of the hear- 
ing tribunal for another chance, but 
it is not grounds for our interference 
as a denial of constitutional rights. 

[4] 2. It is next contended that 
the order is invalid under the due 
process clause because it is unsupport- 
ed by evidence and is based on the 
Commission’s speculation and conjec- 
ture. This charge relates particularly 
to those findings which predict the ef- 
fect of a rate reduction in stimulating 
traffic. The Commission’s estimates 
and predictions do not follow any par- 
ticular testimony. Appellant urges 
that such predictive findings may be 
made only on expert testimony, sub- 
ject to cross-examination, explanation, 
and rebuttal, and may not be based on 
the Commission’s own expert knowl- 
edge. Various considerations are ad- 
vanced to show that the Commission’s 
predictions were based on innocent 
analysis and were improbable. 

Appellant relies upon our holding 
in Ohio Bell Teleph. Co. v. Public 
Utilities Commission (1937) 301 US 
292, 300, 81 L ed 1093, 18 PUR 
(NS) 305, 310, 311, 57 S Ct 724. 
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In that case the Commission ordered 
refunds “upon the strength of evi- 
dential facts not spread upon the rec- 
ord.” This consisted “of information 
secretly collected and never yet dis- 
closed. The company protested. It 
asked disclosure of the documents in- 
dicative of price trends, and an oppor- 
tunity to examine them, to analyze 
them, to explain and tc rebut them. 
The response was a curt refusal. Up- 
on the strength of these unknown 
documents refunds have been ordered 
for sums mounting into millions, the 
Commission reporting its conclusion, 
but not the underlying proofs. The 
putative debtor does not know the 
proofs today. This is not the fair 


hearing essential to due process. It 
is condemnation without trial.” Noth- 
ing of that kind occurred in this case. 
The basis for a judgment is here in 


the record. The company itself put 
in evidence decisions by the Commis- 
sion in which by cautious steps it per- 
mitted advance of the rates from 5 
to 7 cents. Traffic records before and 
after each advance are in evidence. 
Also in the record is the traffic ex- 
perience of the competing municipal 
line, which did not increase its fares 


rand which did not suffer declines in 


traffic and revenues comparable to 
those which followed this company’s 
increase of fares. This is not a case 
where the data basic to a judgment 
have been withheld from the record. 
The complaint is that the Commission 
formed its own conclusions without 
the aid of expert opinions. It is con- 
tended that the Commission should 
draw conclusions from these facts only 
upon hearing testimony of experts as 
to the conclusions they would draw 
from the facts of record. Experts’ 
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judgments, however, would not bind 
the Commission. Their testimony 
would be in the nature of argument 
or opinion, and the weight to be given 
it would depend upon the Commis- 
sion’s estimate of the reasonableness 
of their conclusions and the force of 
their reasoning. There is nothing to 
indicate that any consideration which 
could be advanced by an expert has 
not been advanced by the company in 
argument and fully weighed. 

We cannot say that it is a denial of 
due process for a commission so ex- 
perienced as the record shows this 
Commission to have been with the af- 
fairs of this particular appellant to 
draw inferences as to the probable 
effect on traffic of a given rate de- 
crease on such a record as we have 
here. Particularly would a conclusion 
of denial of due process be unwarrant- 
ed where, as here, the Commission 
recognized the infirmity of any pre- 
dictions, regarded its rate order as a 
temporary experiment for which no 
fixed period was set, and held open 
the proceeding to receive whatever les- 
sons experience might teach. Its step 
here is after all only receding, on ex- 
perience, from steps it earlier had 
taken to advance the rate, which also 
had been regarded as experimental 
and as to which experience had dis- 
appointed expectations. We find no 
denial of due process in these circum- 
stances from the fact that the Com- 
mission evaluated the company’s ex- 
perience for itself without the aid of 
expert testimony. 

[5] 3. It also is urged that the 
order is invalid under the due process 
clause because it is based on matters 
outside the record. The decision of 
the Commission stated that “in the 


eight months’ period, January to Au- 
gust, inclusive, of 1943 the operating 
revenues of the company amounted to 
$5,689,775,” and compared this with 
the operating revenues for the same 
period of 1942 and found an increase 
of 20 per cent. On this basis it esti- 
mated the total for the full year of 
1943 under the prevailing 7-cent fare. 
Challenged upon the ground that the 
operating revenues from January to 
August of 1943 were not in the rec- 
ord, the Commission admitted that 
these figures were taken from the ap- 
pellant’s monthly reports filed with the 
Commission. It contended that even 
if it was in error to refer to such re- 
ports, the error was harmless, since 
the record without the figures support- 
ed the reasonableness of the 6-cent 
fare and it was therefore immaterial 
that the Commission used some addi- 
tional figures. No contention is made 
here that the information was errone- 
ous or was misunderstood by the Com- 
mission, and no contention is made 
that the company could have disproved 
it or explained away its effect for 
the purpose for which the Commis- 
sion used it. The most that can be 
said is that the Commission in mak- 
ing its predictive findings went outside 
of the record to verify its judgment 
by reference to actual traffic figures 
that became available only after the 
hearings closed. It does not appear 
that the company was in any way 
prejudiced thereby, and it makes no 
showing that, if a rehearing were held 
to introduce its own reports, it would 
gain much by cross-examination, re- 
buttal, or impeachment of its own au- 
ditors or the reports they had filed. 
Due process, of course, requires that 
Commissions proceed upon matters in 
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evidence and that parties have oppor- 
tunity to subject evidence to the test 
of cross-examination and _ rebuttal. 
But due process deals with matters of 
substance and is not to be trivialized 
by formal objections that have no sub- 
stantial bearing on the ultimate rights 
of parties. The process of keeping in- 
formed as to regulated utilities is a 
continuous matter with Commissions. 
We are unwilling to say that such an 
incidental reference as we have here 
to a party’s own reports, although not 
formally marked in evidence in the 
proceeding, in the absence of any 
showing of error or prejudice consti- 
tutes a want of due process. 

[6] 4. The order is said to be in- 
valid under the due process clause 
because it is based in part on the so- 
called “value of service” theory. It 
is urged that “a confiscatory rate can- 
not be sustained on the theory that it 
is an adequate price for the service 
independently valued” and there is no 
evidence justifying a rate reduction on 
the theory of the value of the service. 

The question whether a confiscatory 
rate can be justified because service 
is bad can only be reached when we 
find a prescribed rate to be confisca- 
tory. As we do not find this rate to 
be such, we do not need to pronounce 
upon the abstract doctrine as to the 
validity of the “value of service” 
theory as justifying rates that do not 
yield a fair return. The Commission 
in this case did not make an independ- 
ent valuation of the service to patrons 
and fix rates accordingly. 

The consideration of service as a 
justification for rates arises in this 
case upon a comparison of the service 
of the company under the 5-cent rate 
and under the 7-cent rate. The Com- 
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mission found that the 40 per cent in- 
crease of rate had been accompanied 
by a deterioration of service. Some 
factors in the bad service were beyond 
the company’s control; others were 
found not to be without remedy by 
good management. Certainly if the 
increased fare had been accompanied 
by an improved service, it would be 
used as an argument by the company, 
and a powerful one it would be, for 
the continuance of the higher rate. 
That higher rates failed to improve, 
failed even to maintain, service cer- 
tainly removed one of the justifications 
for the increase which the company 
was enjoying. It must not be forgot- 
ten that the increases that the Com- 
mission had allowed were also experi- 
mental. So far as the public was con- 
cerned the experiment with the 7-cent 
rate yielded them no better immediate 
service and, because of the company’s 
policies, gave them no prospect of 
more permanent service. In fact, by 
discouragement of patronage it threat- 
ened the continuance of the service. 

Under these circumstances _ the 
Commission did not put a monetary 
value on a streetcar ride as the basis 
of the fare. Using the company’s 
service under the 5-cent fare as a 
standard, it found that the public— 
aside from the service to war plants, 
which was admittedly good—was re- 
ceiving no more transportation service 
for 7 cents than it had received at 5, 
and at the same time the company was 
not receiving increased revenues be- 
cause the price of the service had ex- 
ceeded the value that the public put 
upon it and it had thereby withdrawn 
its patronage. 

Certainly the due process clause of 
the Constitution is not violated when 
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a commission takes into consideration 
practical results to the public of ad- 
vances which it has allowed in rates. 
To the extent that the Commission 
was influenced by considerations of the 
value of the service in this case, we 
find nothing that denies the company 
any rights possessed under the Federal 
Constitution. 


[7-12] 5. The order is asserted to 
be invalid because it is said to be con- 
fiscatory and to compel appellant to 
operate at a loss. The Commission 
used a rate base of $7,950,000, the 
price at which the property had been 
offered to the city, and the 6-cent rate 
is not calculated to permit any return 
on a greater valuation. Before we 
consider the validity of this rate base, 
we may well consider what alterna- 
tives the case presents. No study of 
the present cost of reproduction is 


shown, no present fair value is sug- 
gested. Nor do we think it important. 
Apart from familiar objections to the 
reproduction-cost method, no respon- 
sible person would think of reproduc- 
ing the present plant, consisting in 
substantial part of cable cars and obso- 


lete equipment. There is no basis for 
assuming that any one in the light of 
conditions which prevail in the street- 
surface railroad industry generally 
would consider reproducing any street 
railway system. It was no constitu- 
tional error to proceed to fix a rate in 
disregard of theoretical reproduction 
costs. 

The Commission in 1920 made a 
valuation study of appellant’s prop- 
erties and found an historical repro- 
duction cost of road and equipment 


to be $29,715,147. This valuation, 
brought forward by adding additions 
and betterments and deducting retire- 
ments, shows a total amount for road 
and equipment as of December 31, 
1942, of $25,343,543. 

Actual investment is not disclosed 
by the record. It does disclose that 
the book value of appellant’s proper- 
ties as of December 31, 1942, was 
$41,768,505.20. 


The company’s outstanding securi- 
ties at the end of 1942, issued with the 
approval of the Commission, totaled 
$37 ,921,323.96 at face value. They 
consisted of common stock of over 
$10,000,000 ; 3 different classes of pre- 
ferred stock of $21,000,000; first 
mortgage bonds of $4,217,500; equip- 
ment notes of $735,748.28; and addi- 
tional long-term debt of $1,041,- 
625.68. 


Not one of these nor any combina- 
tion of them affords a practical or 
possible rate base, nor does the com- 
pany suggest that allowance of any 
rate will earn it a return upon any of 
these. It has not itself ventured to 
ask a rate higher than 7 cents, al- 
though the inadequacy of its yield to 
take care of the financial requirements 
of the company has for some time been 
apparent. This company obviously is 
up against a sort of law of diminish- 
ing returns; the greater amount it 
eollects per ride, the less amount it 
collects per car mile. It has long been 
recognized that this form of transpor- 
tation could be preserved only by the 
most complete codperation between 
management and public and the most 
enlightened efforts to make the service 
attractive to patrons.’ It is obvious 





8In May of 1919, the Secretary of Com- 
merce and the Secretary of Labor joined in 


a letter to President Wilson, advising him that 
fifty or more urban street railway systems 
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that, for whatever cause, the appellant 
has not succeeded in maintaining its 
service on a paying basis. 

It is idle to discuss holdings of 
cases or to distinguish quotations in 
decisions of this or other courts 
which have dealt with utilities whose 
economic situation would yield a per- 
manent profit, denied or limited only 
by public regulation. While the com- 
pany does not assert that it would 
be economically practicable to obtain 
a return on its investment, it strongly 
contends that the order is confiscatory 
by the tests of Federal Power Com- 
mission v. Hope Nat. Gas Co. (1944) 
320 US 591, 603, 605, 88 L ed 333, 
345, 346, 51 PUR(NS) 193, 201, 202, 
64 S Ct 281, from which it claims to 
be entitled to a return “sufficient to 
assure confidence in the financial in- 
tegrity of the enterprise, so as to main- 


tain its credit and to attract capital” 
and to “enable the company to oper- 
ate successfully, to maintain its finan- 
cial integrity, to attract capital, and to 
compensate its investors for the risks 


assumed.” Those considerations, ad- 
vanced in that case (which was re- 
viewed pursuant to statute rather than 
under the Fourteenth Amendment), 
concerned a company which had ad- 
vantage of an economic position which 
promised to yield what was held to 
be an excessive return on its invest- 


ment and on its securities. They ob- 
viously are inapplicable to a company 
whose financial integrity already js 
hopelessly undermined, which could 
not attract capital on any possible rate, 
and where investors recognize as lost 
a part of what they have put in. It 
was noted in the Hope Natural Gas 
Company Case that regulation does 
not assure that the regulated business 
make a profit. See Federal Power 
Commission v. Natural Gas Pipeline 
Co. (1942) 315 US 575, 590, 86 L 
ed 1037, 1051, 42 PUR(NS) 129, 
62 S Ct 736. All that was held was 
that a company could not complain if 
the return which was allowed made it 
possible for the company to operate 
successfully. There was no sugges- 
tion that less might not be allowed 
when the amount allowed was all that 
the company could earn. Without 
analyzing rate cases in detail, it may 
be safely generalized that the due proc- 
ess clause never has been held by this 
court to require a commission to fix 
rates on the present reproduction 
value of something no one would pres- 
ently want to reproduce, or on the 
historical valuation of a _ property 
whose history and current financial 
statements showed the value no longer 
to exist, or on an investment after it 
has vanished, even if once prudently 
made, or to maintain the credit of a 





representing a considerable percentage of the 
electric railway mileage was in the hands of 
receivers, affecting some of the largest cities 
of the country, and that other systems were 
on the verge of insolvency and the industry as 
a whole was virtually bankrupt. They urged 
the appointment of a commission to study and 
report upon the problem. President Wilson 
on June 1, 1919 named a commission which 
held extensive public hearings. The first wit- 
ness was ex-President William Howard Taft, 
speaking for the National War Labor Board, 
and others, including leading municipal and 
railway officials and such experienced persons 
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in the problem of regulation as Newton D. 
Baker, Milo R. Maltbie, Morris L. Cook, 
Joseph B. Eastman, and many others. | Pro- 
ceedings of the Federal Electric Railways 
Commission, Vol. 1. An exhaustive report 
with many recommendations was made. See 
Analysis of the Electric Railway Problem pre- 
pared for the Federal Electric Railways Com- 
mission by De Los F. Wilcox, New York city, 
1921. Its recommendations were extensive, In- 
cluding certain changes both by the municipal- 
ities and by the companies affected. The rec- 
ommendations were not generally heeded by 
either. 
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concern whose securities already are 
impaired. The due process clause has 
been applied to prevent governmental 
destruction of existing economic val- 
ues. It has not and cannot be applied 
to insure values that have been lost by 
the operation of economic forces. 

The owners of a property dedicated 
to the public service cannot be said 
to suffer injury if a rate is fixed for 
an experimental period, which proba- 
bly will produce a fair return on the 
present fair value of their property. 
If it has lost all value except salvage, 
they suffer no loss if they earn a re- 
turn on salvage value. If the prop- 
erty has no prospect of salvage except 
through dismantling and sale for 
scrap, the scrap value for such of it 
as is to be scrapped may represent its 
present worth. In this case the own- 


ers were fortunate in having a poten- 


tial buyer. Negotiations had long 
been under way. The operative prop- 
erties were twice offered to the city 
of San Francisco for $7,950,000 and 
twice the voters rejected the proposi- 
tion. Ultimately the properties were 
sold for $7,500,000. The evidence 
shows that the president of the com- 
pany reported to the directors “that 
the price mentioned is the amount that 
has been agreed upon for the purchase 
by the city and county of San Fran- 
cisco of the operative properties of the 
company after negotiations in respect 
thereto which covered a considerable 
period of time and, as previously men- 
tioned, is the best price obtainable 
therefor.” Upon this understanding 
the board of directors ratified the 
offer and directed the officers to con- 
summate it. 


It is now contended that this offer 
was calculated by a capitalization of 


earning power and that this court con- 
demned such a basis of valuation in 
Federal Power Commission v. Hope 
Nat. Gas Co. (1944) 320 US 591, 
601, 88 L ed 333, 344, 51 PUR(NS) 
193, 199, 64 S Ct 281, when it said: 
“The heart of the matter is that rates 
cannot be made to depend upon ‘fair 
value’ when the value of the going en- 
terprise depends on earnings under 
whatever rates may be anticipated.” 
The pronouncement in the Hope Nat- 
ural Gas Company Case was directed 
to a situation where the demand for 
the service permitted such a range of 
choice in rates as would greatly affect 
the value of the property. No such 
choice appears open to the appellant. 
Apart from a little brief wartime pros- 
perity, it seems doubtful whether any 
rate would yield appellant’s operating 
expenses. 

Under these circumstances we do 
not find that anything has been taken 
from the appellant by the impact of 
public regulation. If the expectations 
of the Commission as to traffic increase 
were well founded, it would earn un- 
der this rate on the salvage value of 
its property, which is the only value 
it is shown to have. If expectations 
of increased traffic were unfounded, it 
could probably not earn a return from 
any rate that could be devised. We 
are unable to find that the order in 
this case is in violation of constitu- 
tional prohibitions, however unfortu- 
nate the plight of the appellant. 

[13] 6. The company also con- 
tends that it is entitled to reversal 
because the order contemplated a test 
of experience, and the experiment has 
not taken place, and the Commission’s 
predictions cannot be verified. How- 
ever, it was the company which de- 
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feated the experiment. A very short 
trial—a period much shorter than is 
required to conduct a litigation— 
would have indicated the effect of 
the rate reduction in stimulating traf- 
fic. But at the company’s request the 
experiment was stayed and then total- 
ly frustrated by the sale of the prop- 
erty. Under these circumstances the 
unavailability of experience to test the 
order cannot affect its validity. It 
might be grounds for an appeal to the 
discretion of the tribunal which ren- 
dered the order. It certainly is not 
a constitutional objection to be en- 
forced by us. 

The fixing of future rates always 
involves an element of prediction. 
Even monopolies must sell their serv- 
ices in a market where there is com- 
petition for the consumer’s dollar and 
the price of a commodity affects its 
demand and use. This effect may be 
predicted or projected, but it can be 
known only from experience. The 
many detailed objections which the 
company makes to the Commission’s 
computations of probable yield would 
be answered by experience. There is 


nothing in the order which requires 
that the test period should be a year 
or any definite time, and there is no 
ground for assuming that the Com- 
mission would have rejected an appli- 
cation to make such changes in the 
schedule as experience might show to 
be necessary, in order to produce, if 
possible, the revenue which it found 
to be needed. The Cemmission had 
not in the past been indifferent to 
appellant’s fiscal problems. Under 
such circumstances we think it is not 
forbidden by the Constitution that 
there be a pragmatic test of matters 
which even the most expert could not 
know in advance. Cf. Clark’s Ferry 
Bridge Co. v. Pennsylvania Pub. Serv- 
ice Commission (1934) 291 US 227, 
78 L ed 767, 2 PUR(NS) 225, 54 
S Ct 427. 

We have considered appellant’s 
complaints in considerable detail be- 
cause the case in so many ways de- 
parts from the usual rate case. We 
find no constitutional infirmity in the 
result or in the procedure by which it 
is reached. The judgment of the su- 
preme court of California is therefore 
affirmed. 





NEW YORK SUPREME COURT, WESTCHESTER COUNTY 


Re Eugene Manfredonio 


183 Misc 770, 52 NY Supp(2d) 392 
October 23, 1944 


PPLICATION for order directing telephone company to restore 
d \ telephone service; matter referred to official referee to hear 
and report. 


Service, § 134 — Denial at request of police — Claim of illegal use. 
1. A telephone company has the right to act upon the request of the police 


58 PUR(NS) 


32 





Se 


es oO 


—_=— «-. © DM of =3 CO 


RE MANFREDONIO 


to deny telephone service, without an independent investigation of its own, 
where the police inform the company that the telephone is being used for 


gambling and bookmaking, p. 33. 


Service, § 485 — Proceeding to require restoration — Proof of ulegal use of tele- 


phone. 


2. A telephone subscriber whose service has been discontinued at the request 
of a police department because of an allegation that it is being used for 
gambling and bookmaking has a right, under Article 78 of the Civil Practicé 
Act, to a speedy determination of the question whether service denial is 


warranted, p. 33. 


APPEARANCES: Paul Crames, of 
Mount Vernon, for petitioner; Ralph 
W. Brown, of New York city (Irving 
W. Young, of New York city, of coun- 
sel), for respondent. 


Davis, J.: 


[1] This is an application under Art 
78 of the Civil Practice Act for an or- 
der directing the respondent to restore 
petitioner’s private telephone service. 
The service was discontinued and the 
telephone removed by the respondent 
acting upon the request of the Mount 
Vernon Police Department which in- 
formed it that the telephone was being 
used for gambling and bookmaking. 


The first question is: Had the tele- 
phone company the right to act upon 
the request of the police department 
without an independent investigation 
of its own? The court holds that it 
was the duty of the respondent to so 
act, otherwise it might well run the 
risk of becoming a party to criminal 
activities and also because sound public 
policy requires it in the first instance 
to aid the authorities in their efforts to 
enforce the law. The police depart- 
ment refuses to rescind its request and 
the respondent declines to restore the 
service without such rescission or by 
order of the court. In this stand the 
court holds that the telephone com- 
pany is within its rights. 


[2] Telephone service, at one time 
a luxury, has today become a neces- 
sity. The police department should 
not interfere with a subscriber’s serv- 
ice unless it acts with reason. Before 
it may act in this respect it must be 
prepared to support its action by evi- 
dence that the subscriber has used his 
telephone for unlawful purposes. Or- 
dinary justice dictates to the court 
that the petitioner has the right to 
speedily inquire as to the reasons un- 
derlying the discontinuance of his 
service. Article 78 provides for such 
a speedy determination. 

The affidavits presented upon this 
application indicate that though peti- 
tioner’s telephone service was discon- 
tinued on August 18, 1944, no action 
has been taken by the police depart- 
ment since requesting such discontinu- 
ance. It also appears that with legal 
authority the telephone line in question 
was tapped from which, during a por- 
tion of two successive days, evidence 
was secured of the placing of horse 
racing bets over the petitioner’s tele- 
phone. This the latter denies. The 
affidavits are not satisfactory as to pe- 
titioner’s knowledge of any unlawful 
use of his telephone. In such a situa- 
tion oral testimony should be taken. 
An order will be presented, on notice, 
referring the matter to an official 
referee to hear and report. 





[3] 
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NEW YORK SUPREME COURT, SPECIAL TERM, 
NEW YORK COUNTY 


Samuel Shillitani 


Lewis J. Valentine, Police Commissioner 
of the City of New York, et al. 


— Misc —, 53 NY Supp(2d) 127 
January 24, 1945 


M ANDAMUS proceeding to compel restoration of telephone 
service; proceeding dismissed as to defendant police Com- 
missioner and mandamus to restore service granted. 


Service, § 134 — Denial because of police action — Claim of illegal use. 
1. A telephone company has no right to refuse to restore telephone service, 
disrupted by police officers in a search of a subscriber’s home for evidence 
of illegal bookmaking, although the police department, following acquittal of 
the subscriber upon a charge of bookmaking, has not approved restoration 
of service, p. 35. 


Mandamus, § 9 — To compel restoration of service. 
2. A telephone subscriber is entitled to an order of mandamus compelling 
restoration of telephone service improperly refused following police action 
in disrupting the service, p. 35. 


Service, § 134 — Grounds for denial — Suspicion of illegal telephone use. 
3. A telephone company may not refuse to furnish service and facilities be- 
cause of mere suspicion or belief that they may be or are being used for an 
illegitimate end, nor because a subscriber is engaged in illegal pursuits, where 
they have no connection with the service, p. 36. 


Mandamus, § 19 — Proper parties — Police commissioner — Telephone service 
denial. 
4. A police commissioner who has failed to approve restoration of telephone 
service, disrupted by police action in connection with a claim of illegal use 
for gambling, is neither a necessary nor a proper party to a proceeding by 
the subscriber against the telephone company and such commissioner to com- 
pel restoration of service, since the Commission is vested with complete 
jurisdiction and the police have no jurisdiction or authority over the matter 
= of telephone service, p. 37. 


Service, § 134 — Denial for illegal use — Telephone used to place bets. 
5. A telephone company, although not forced to furnish service to persons 
for the purpose of using it for an illegal end, has no right to refuse service 
to a subscriber because he places wagers over his residence telephone, in view 
of the fact that the statute making bookmaking a crime is directed against 


58 PUR(NS) 34 





Cr, ae Te tee, 2 | 2) 


SHILLITANI v. VALENTINE 


the professional gambler and not against the bettor ; the fact that the receiver 
- of a message lawfully transmitted may elect to use it for an improper or 
illegal purpose cannot be made a basis for refusing service to the subscriber, 


p. 38. 


Service, § 134 — Denial for illegal use — Compliance with request of police. 


6. A telephone company cannot escape the burden of deciding whether or 
not it should comply with a i request to deny service because of alleged 


illegal use, p. 39. 


APPEARANCES: Millard E. Theo- 
dore, of New York city, for petitioner ; 
Ignatius M. Wilkinson, Corporation 
Counsel, of New York city (Harry 
Zamore, Assistant Corporation Coun- 
sel, of New York city, of counsel), for 
respondent Valentine; Ralph W. 
Brown, of New York city (Jordan R. 
Bassett and Irving W. Young, both of 
New York city, of counsel), for re- 
spondent New York Telephone Com- 


pany. 


Eper, J.: Contested mandamus 


proceeding under Art 78, Civil Prac- 
tice Act, for a final order to compel 
the restoration of telephone service to 
the petitioner at his apartment resi- 
dence which is occupied by his family 


and himself. The petitioner is a res- 
taurateur and is also a real estate 
operator; he was previously engaged 
for some twenty years in the laundry 
business; so far as the record dis- 
closes he is a respectable individual. 
[1,2] The telephone has been used 
in the customary manner in which it 
is used in the home except that the 
petitioner, an ardent bettor on horse 
races, used it frequently for placing 
wagers with bookmakers, calling them 
from his home. The police, upon 
mere assumption that he was operat- 
ing as a bookmaker, and without mak- 
ing the slightest effort to obtain legal 
evidence of the fact, if such it was, 
and without legal process of any sort 


authorizing entry or search and seiz- 
ure, forcibly entered the apartment 
over the protests of the petitioner and 
his wife and proceeded to search the 
premises. The ’phone was in the bed- 
room; the petitioner was there and 
had been placing wagers over the 
phone; he had some racing form data 
there and also a pad on which he made 
notations of his wagers; these were 
seized by the police; in addition one 
or two incoming calls were answered 
by one of the police officers who gave 
testimony which sought to convey a 
rather vague hint that bets were be- 
ing forwarded to petitioner as a book- 
maker. Following this, one of the 
officers physically disrupted the serv- 
ice by removing the instrument and 
thus terminated all service there; all 
this occurred over the protest of the 
petitioner. Then followed his arrest 
upon a charge of bookmaking; after 
a trial in the magistrate’s court the 
petitioner was found guiltless and 
thereupon discharged. 

It is a strange anomaly that such 
tactics should be indulged in by law 
enforcement officers when the same 
end could be lawfully achieved by mak- 
ing application to the court, upon a 
proper and sufficient showing, for au- 
thority for legal entry and lawful 
search and seizure. Ours is a gov- 
ernment of laws and adherence to legal 
modes of procedure is expected of law 
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enforcement officers and agencies; re- 
spect for law cannot be fostered by 
such conduct and methods as were 
here resorted to. Constitutional rights, 
the right of privacy and of the se- 
curity of the home are very sacred 
and when ignored and disregarded 
merit definite rebuke. 

Following the petitioner’s acquittal 
in the magistrate’s court, he demand- 
ed of the company the restoration of 
the telephone service; the company 
referred the matter to the police de- 
partment with which it has an under- 
standing or arrangement to the effect 
that whenever a subscriber’s telephone 
service is interrupted by the police or 
whenever the police request the termi- 
nation of service upon an alleged vio- 
lation of law, the company will, as in 
the instant case, terminate the service 
and will not thereafter restore it until 
the police department has approved an 
application for the reéstablishment of 
said service; and the company states 
that in the instant case the police de- 
partment has not approved the restora- 
tion of petitioner’s telephone service 
for which reason it has refused to re- 
store it. 

It seems clear to me that the com- 
pany’s refusal to restore the service for 
the reason stated constitutes no de- 
fense to this proceeding and that peti- 
tioner is entitled to an order of man- 
damus compelling the restoration of 
the telephone service. 

Cooperation between the police de- 
partment and the telephone company 
to combat crime is a commendable ar- 
rangement, but however laudable the 
object and purpose they may not inter- 
fere with and cannot be permitted to 
interfere with or destroy the legal 
rights of telephone subscribers; nor 
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can any such arrangement override the 
statutes relating to that subject; these 
laws are superior to any agreement or 
arrangement which the police depart- 
ment and the telephone company may 
enter into, People v. Brophy (1942) 
49 Cal App(2d) 15, 120 P(2d) 946, 

The defendant telephone company 
is obliged by law to furnish its serv- 
ice and equipment to the public in 
general, and impartially, and to pro- 
vide instrumentalities and facilities 
which shall be adequate in all respects, 
Section 91, subd. 1, Public Service 
Law. “It is the duty of telephone 
companies to furnish equal facilities 
and conveniences, impartially to all, 
irrespective of age, race or habits, and 
serve all these alike on offering to 
comply with their reasonable regula- 
tions.” Jones, Law of Telegraph and 
Telephone Companies, § 258. But 
though a telephone company is re- 
quired by the general rule to furnish 
its service and facilities to the public 
generally, this rule is subject to ex- 
ception that it may not be forced to 
furnish its instruments and service to 
persons for the purpose of using them 
for an illegal business. People ex rel. 
Restmeyer v. New York Teleph. Co. 
(1916) 173 App Div 132, 159 NY 
Supp 369; Cullen v. New York 
Teleph. Co. (1905) 106 App Div 250, 
94 NY Supp 290; Godwin v. Caro- 
lina Teleph. & Teleg. Co. (1904) 136 
NC 258, 48 SE 636, 67 LRA 251, 
103 Am St Rep 941, 1 Ann Cas 203; 
Jones, supra, p. 355. This is plain, 
common sense reasoning. 

[3] Aside from this a telephone 
company may not refuse to furnish 
service and facilities because of mere 
suspicion or mere belief that they may 
be or are being used for an illegiti- 
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mate end; more is required (People 
v. Brophy, supra; Western U. Teleg. 
Co. v. Ferguson [1877] 57 Ind 
495); nor because the character of 
the applicant is not above reproach, 
nor because such person is engaged 
in immoral or illegal pursuits, where 
they have no connection with the serv- 
ice applied for. Godwin Case, supra. 
In the Brophy Case, the court said, 
at pp. 33, 34 of 49 Cal App(2d), 
at p. 956 of 120 P(2d): 

“The telephone company has no 
more right to refuse its facilities to 
persons because of a belief that such 
persons wiil use such service to trans- 
mit information that may enable re- 
cipients thereof to violate the law than 
a railroad company would have to 
refuse to carry persons on its trains 
because those in charge of the train 
believed that the purpose of the per- 
sons so transported in going to a cer- 
tain point was to commit an offense, 
or because the officers of such com- 
pany were aware of the fact that the 
passengers were intent upon visiting 
a bookmaking establishment upon ar- 
rival at their destination, which estab- 
lishment was maintained for the pur- 
pose of unlawfully receiving bets on 
horse races.” 


These established rules for guidance 
are wholesome, logical, and sound. 

[4] As hitherto mentioned, the pe- 
titioner by this proceeding seeks an 
order of mandamus to compel the 
restoration of his telephone service; 
it is directed not to the telephone com- 
pany alone but also to the defendant 
police commissioner; as against him 
an order of mandamus is sought direct- 
ing him to give his approval and that 
of the police department to the de- 
fendant telephone company to restore 


to petitioner telephone equipment and 
service and as to the company direct- 
ing it to thereupon do so. 

As to the defendant police commis- 
sioner the petition and proceeding 
must be dismissed for the reason that 
it is not maintainable as to him and 
he is neither a necessary nor a proper 
party to the proceeding. Mandamus 
is a remedy which may be invoked to 
compel a public officer to do an act or 
discharge a duty specifically required 
of him by law to be _ performed 
(§ 1287, Civil Practice Act); where 
no duty or obligation rests upon him, 
mandamus may not be employed as a 
remedy. 

The Public Service Commission is 
vested with complete jurisdiction and 
with general powers in respect to and 
over telegraph and telephone corpora- 
tions, Art 5, Public Service Law; the 
police commissioner is permitted to 
maintain a police telephone system, 
very expressly limited to the purposes 
and business of the department, but, 
however, “subject to the general laws 
of the state.” Section 438, NY City 
Charter. 


Neither the police commissioner nor 
the police department has any juris- 
diction or authority over the matter 
of furnishing, discontinuing or restor- 
ing telephone service to the public, nor 
in any other way, so far as I am 
aware; his or its approval or disap- 
proval in that regard are meaningless 
insofar as any legal effect is concerned ; 
they possess no more power in that 
respect than a stranger; each is utter- 
ly without such power whatever, how- 
ever much the views and attitude of 
the commissioner or the department 
may by indirection be enforced, as, for 
example, by the arrangement or under- 
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standing between the police and the 
telephone company, to which reference 
has been made. See People v. Brophy, 
supra, where a like arrangement ex- 
isted and was held by the California 
appellate court to be unenforceable 
against the subscriber. 

There is no authority vested in the 
police commissioner or in the police 
department to consider, pass upon, 
approve or disapprove requests for 
telephone service as an original appli- 
cation or for resumption of service 
after interruption or discontinuance or 
removal of equipment and facilities by 
or at the request of the police, or for 
any reason whatever (People v. 


Brophy, supra), and hence there is no 
duty in that connection required by 
law of him or it to be performed and 
therefore no order of mandamus can 
issue against him or it. For the rea- 


sons stated the petition and proceed- 
ing are, as to him, dismissed, without 
costs. 

In the situation disclosed the com- 
pany’s refusal to restore service was 
unwarranted and as has been said con- 
stitutes no defense to this proceeding ; 
the order of mandamus should accord- 
ingly be granted as against it unless 
some adequate cause appears to justify 
its refusal. 


[5] As hereinbefore mentioned the 
telephone company cannot be forced 
to furnish service and facilities to per- 
sons for the purpose of using them for 
an illegal end. The premise is ad- 
vanced that such cause exists here in 
that the petitioner by placing the men- 
tioned wagers over his residence 
*phone uses and employs it as a con- 
duit for enabling the crime of book- 
making to be committed; that this is 
sufficient and adequate reason of itself 


58 PUR(NS) 


and justifies the company in refusing 
to restore any further telephone serv- 
ice. 

A similar contention was made and 
rejected in the Brophy Case; the court 
said at p. 33 of 49 Cal App(2d), at 
p. 956 of 120 P(2d): 

“Respondent’s claim that the fur- 
nishing of racing news to bookmaking 
establishments by telephone consti- 
tutes an aiding and abetting in a vio- 
lation of § 337a of the Penal Code 
is without merit. It is not the trans- 
mission by use of a telephone of in- 
formation concerning the results or 
probable results of horse races that 
constitutes a violation of the quoted 
Penal Code section, but it is the use 
which persons may make of such in- 
formation in the acceptance of bets or 
maintaining places for the reception of 
bets that constitutes a violation of the 
law. Neither the telephone company 
nor appellant in his capacity of a sub- 
scriber for telephone service was ac- 
cused in the injunction suit of man- 
aging, operating or participating in 
any gambling place or enterprise main- 
tained for the acceptance of wagers 
on horse races or other contests of 
skill between men or beasts; and the 
most that can be said of the charges 
made against the telephone company 
and appellant is that the telephone 
company placed in the hands of appel- 
lant the means of furnishing informa- 
tion to others locally and at distant 
points, which information might be 
used by such persons to contravene 
the provisions of § 337a of the Penal 
Code.” 

I see no force to this claim. At 
common law bookmaking was not a 
crime, and while it is true that book- 
making is now made a crime by stat- 
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ute, § 986, Penal Law, it is only 
against the professional gambler that 
the statute is directed and not against 
the bettor (People ex rel. Collins v. 
McLaughlin [1908] 60 Misc 306, 113 
NY Supp 306, affirmed [1908] 128 
App Div 599, 113 NY Supp 188, ap- 
peal dismissed [1909] 194 NY 556, 
86 NE 1119); see, also, Bamman v. 
Erickson (1942) 288 NY 133, 41 
NE(2d) 920, 141 ALR 938; the stat- 
ute does not prohibit ordinary betting, 
even if repeated from day to day, nor 
is it bookmaking to make a series of 
bets in the ordinary way (People v. 
Laude [1913] 81 Misc 256, 143 NY 
Supp 156) ; for that reason the police 
attempted to level a charge against the 
petitioner of bookmaking. 

The fact that the receiver of a tele- 
phone message lawfully transmitted 
may elect to utilize it for an improper 


or illegal purpose does not thereby ren- 
der the original lawful use of the tele- 
phone improper or illegal and hence 
cannot be made a basis by the tele- 
phone company for refusing to furnish 


service to the subscriber. As said in 
People v. Brophy, supra, 49 Cal App 
(2d) at pp. 30, 31, 120 P(2d) at p. 
954: 

“The law is clear and decisive on 
the question of the enforceability of 
a contract even though one of the par- 
ties thereto has knowledge of an in- 
tended purpose of the other party, by 
means of the contract, or the perform- 
ance thereof, to violate some law or 
public policy of the state. The rule 
in that regard is thus stated in 53 
ALR 1364, at p. 1366: ‘The rule, 
according to the great weight of au- 
thority, is to the effect that a contract 
legal in itself is not rendered unen- 
forceable by the mere fact that one of 


39 


the parties thereto has knowledge of 
an intended purpose of the other party 
thereto, by means of the contract or 
subject-matter thereof, to violate some 
law or the public policy of some state; 
or, as stated in 6 RCL p. 696, “where 
there is no moral turpitude in the mak- 
ing or in the performing of the con- 
tract, the mere fact that an agreement 
the consideration and performance of 
which are lawful incidentally assists 
one in evading a law or public policy, 
is no bar to its enforcement, and that, 
if the contract has been performed by 
the promisee, it is no defense that the 
promisor knew that the agreement or 
its performance might aid the promisee 
to violate the law or to defy the pub- 
lic policy of the state, when the prom- 
isor neither combined nor conspired 
with the promisee to accomplish that 
result, nor shared in the benefits of 
such a violation.” ’ ” 

[6] There is the further point made 
by the company that it should not be 
required to assume the burden of de- 
ciding whether or not it should com- 
ply with the request of the police de- 
partment in the mentioned instances, 
but that it ought to be considered as 
sufficient cause when it accepts the 
views of the police in that connection ; 
it merits but scant consideration. I 
do not see that it should be put on a 
plane different from that of any per- 
son who is confronted with a problem ; 
it must solve it as best it can; the safer 
course to pursue in such cases, is, of 
course, to seek legal advice; presuma- 
bly the company’s law department is 
composed of competent and experi- 
enced lawyers. In this connection it 
is apropos to quote the following from 
the Brophy Case, 49 Cal App(2d) at 
p. 33, 120 P(2d) at p. 956: 
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“Public utilities and common car- 
riers are not the censors of public or 
private morals, nor are they author- 
ized or required to investigate or regu- 
late the public or private conduct of 
those who seek service at their hands. 
Simply because persons who received 
information transmitted over the tele- 
phone facilities were enabled as a re- 
sult of such information, if they were 
so inclined, to commit unlawful acts, 
does not make the telephone company 
a violator of the criminal laws. If 
such were the case, the telephone com- 
pany would likewise be guilty in per- 
mitting its facilities to be used in 
transmitting information to the news- 
papers of the country as to prospective 
horse races or prize fights, because the 
information thus transmitted and pub- 
lished induced or enabled persons to 
engage unlawfully in betting on the 
results of such contests.” 


See, also: Pennsylvania Publica- 
tions v. Public Utility Commission 
(1944) 349 Pa 184, 53 PUR(NS) 
217, 36 A(2d) 777. 


In the first and final analysis an ap- 
plication of this kind must be consid- 
ered and determined upon the particu- 
lar facts and circumstances presented. 
After due consideration and reflection 
it is the considered judgment of the 
court that the petitioner is entitled to 
a final order of mandamus directing 
the restoration of telephone service at 
his residence as existed heretofore. 


Exception to petitioner to the dis- 
missal of the petition and proceeding 
as against the defendant police com- 
missioner ; exception to defendant tele- 
phone company to denial of motion to 
dismiss. No costs. Settle findings of 
fact and final order. 





NEW YORK SUPREME COURT, RICHMOND COUNTY 


Staten Island Edison Corporation 


New York City Housing Authority et al. 


— Misc —, 52 NY Supp(2d) 639 
December 11, 1944 


CTION by electric company to secure declaratory judgment 
A and monetary award based on claim that municipal housing 
authority is not entitled to rates applicable to public buildings; 

judgment for plaintiff. 


Discrimination, § 59.1 — Rate concessions — Municipal housing authority — Pub- 
lic buildings — Federal tax rule. 

1. The fact that the Federal government taxes an electric company for cur- 

rent supplied to a municipal housing authority but would not impose a tax 
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if the current were supplied to a city for its public buildings is not binding 
upon the court in a proceeding to determine whether the housing authority 
is entitled to reduced rates for current supplied to public buildings, p. 42. 


Discrismination, § 59.1 — Rate concessions — Municipal housing authority — Pub- 


lic buildings. 


2. A municipal housing project consisting of residence apartments, con- 
structed in accordance with a state policy of providing low-cost housing 
as a public use and benefit, is a public building entitled to be served with 
electricity at the rate charged to a municipality for public buildings, p. 43. 


Discrimination, § 59.1 — Rate concessions — Municipal housing authority — Pub- 


lic buildings. 


3. The charging of public building rates for electric service to a municipal 
housing authority does not violate the discrimination statutes of the Public 
Service Law where tenants do not directly pay for electric energy and the 
amount of rent paid by a tenant is not affected by the use of more or less 
electric energy, but the prime purchaser of the energy is the municipality or 


the authority, p. 46. 


APPEARANCES: Naylon, Foster & 
Shepard, of New York city (George 
Foster, Jr., of New York city, of coun- 
sel), for plaintiff ; Ignatius M. Wilkin- 
son, Corporation Counsel, of New 
York city (Francis J. Bloustein, of 
New York city, of counsel), for de- 
fendants. 


GaRVIN, Justice: 


In an action by 
plaintiff, Staten Island Edison Corpo- 


ration, hereinafter for convenience 
called “Edison,” against New York 
City Housing Authority and the city 
of New York, hereinafter called “Au- 
thority” and “City,” respectively, 
plaintiff moves for an order directing 
judgment on the pleadings in its favor 
under Rule 112 of the Rules of Civil 
Practice. 

The action is brought to secure a 
declaratory judgment and a monetary 
award. “Authority” is a public cor- 
poration and a corporate government 
agency organized under the laws of the 
state of New York for the purpose of 
developing public housing projects. 
One of these projects, located on 
Staten Island, is known as “Edwin 


Markham Houses” and consists of 
residence apartments housing many 
tenants. As these apartments ap- 
proached completion, “Edison” was 
requested to supply electricity for the 
use of the tenants. “City” claimed 
that this service should be supplied at 
the rate charged for “public build- 
ings.” “Edison” insisted that the 
service should be supplied under its 
Service Classification No. 2 (general 
service), a higher rate. In order that 
electric current might be supplied 
without delay when the apartments of 
“Authority” were completed, the par- 
ties hereto made an agreement in writ- 
ing which provided that “Edison” 
would furnish electric current at the 
rate charged for public buildings until 
there could be a judicial determination 
of their respective rights. According- 
ly, current was furnished by plaintiff 
without delay and without prejudice. 
Its bills under Service Classification 
No. 2 amounted to $7,345.95. At the 
rate charged for “public buildings” the 
charge was $5,731.06. If plaintiff's 
contention is correct, it is entitled to 
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receive the difference between these 
two amounts, 

By the determination of this motion 
the court must decide the question: 
“Are these apartments ‘public build- 
ings’? So far as this state is con- 
cerned, the question has not been 
squarely presented for judicial deter- 
mination although the constitutional- 
ity of the laws under which “Author- 
ity” was organized is now well settled. 
New York City Housing Authority v. 
Muller (1936) 270 NY 333, 1 NE 
(2d) 153, 105 ALR 905. 


The apartments in this development 
are dwellings for persons of limited 
means and are not rented for general 
use. They were built with public 
moneys, but only persons able to meet 
specified requirements are accepted as 
tenants. The electric current goes 
through a common meter, is paid for 
by “Authority” (or perhaps by 
“City’”) and rents are fixed on a basis 
which includes the electric service. As 
a result, of course, the tenants of the 
project, if “City’s” contention is cor- 
rect, thus indirectly but definitely ob- 
tain electric current at a lower rate 
than if they were tenants of an ordi- 
nary apartment house near-by or else- 
where in the City. 

The principle involved was before 
the supreme court of the state of Mis- 
souri in State ex rel. Ferguson v. Don- 
nell (1942) 349 Mo 975, 163 SW 
(2d) 940, and the supreme court of the 
state of Ohio in Youngstown Metro- 
politan Housing Authority v. Evatt 
(1944) 143 Ohio St 268, 55 NE(2d) 
122, and Federal Public Housing Au- 
thority v. Guckenberger (1944) 143 
Ohio St 251, 55 NE(2d) 265. Both 


of these courts were of the opinion that 
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Housing Authority dwellings are pri- 
vate—not public—buildings. 

In State ex rel. Ferguson v. Don- 
nell, supra [349 Moat p. 981, 163 SW 
(2d) at p. 944], it is said: 

“The apartments in these buildings 
are rented to private individuals in 
which these individuals and their fam- 
ilies live. In fact, they are rented in 
competition with privately owned 
apartment buildings. They are not 
open to the public, and, therefore, are 
not public buildings. : 

In the Guckenberger Case, supra 
[143 Ohio St at p. 258, 55 NE(2d) 
at p. 269], appears the following : 

“In the instant case the appellant is 
engaged in the business enterprise of 
being a landlord—a fact the true na- 
ture of which cannot be changed ar- 
bitrarily by mere legislative enactment 
alone. Clearly the appellant is a pro- 
prietor, and as such cannot be heard to 
complain when its property is not per- 
mitted to escape the tax burden com- 
mon to all proprietors.” 

The Youngstown Case, supra [143 
Ohio St at p. 278, 55 NE(2d) at 
p. 127], quotes from an earlier deci- 
sion of the Ohio state supreme court 
in which this language appeared : 

“It seems to us clear that where 
dwellings are leased to family units for 
the purposes of private homes, the use 
of such dwellings is private and not 
public.” 


[1] Plaintiff’s brief calls to the at- 
tention of the court that Internal Rev- 
enue Bulletin No. 15 points out that in 
this situation the Federal Government 
taxes “Edison” for this current sup- 
plied to “City” at the rate charged to 
privately owned apartments, but would 
not impose a tax if the current were 
supplied to “City” for its public build- 
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ings. While this is, of course, an in- 
justice, indeed a gross injustice, it can- 
not be binding upon the court. These 
references are made to indicate the at- 
titude of some of our courts and the 
Federal government itself upon the 
question of interpretation here in- 
volved, which is contrary to the con- 
clusion to be hereinafter announced. 
In this connection it must not be over- 
looked that to accept the position tak- 
en by defendants we must disregard 
§ 65 of the Public Service Law which 
forbids unjust discrimination or un- 
reasonable preferences by gas or elec- 
tric corporations, unless we accept the 
position that “City,” not the tenants, 
is the user. 

Subdivision 2 of § 65, supra, pro- 
vides as follows: 

“No 


electric corporation 
shall directly or indirectly, by 


any special rate, rebate, drawback or 
other device or method, charge, de- 
mand, collect or receive from any per- 
son or corporation a greater or less 
compensation for electricity 
or for any service rendered or to be 
rendered or in connection therewith, 
except as authorized in this chapter, 
than it charges, demands, collects, or 
receives from any other person or cor- 
poration for doing a like and contem- 
poraneous service with respect there- 
to under the same or substantially sim- 
ilar circumstances.” 

Subdivision 12 of § 66 of the same 
law provides: 


“cc 


‘ No corporation . . . 
shall charge, demand, collect or receive 
a greater or less or different compensa- 
tion for any service rendered or to be 
rendered than the rates and charges 
applicable to such services as specified 
in its schedule filed and in effect at the 


time ; nor shall any corporation 

refund or remit in any manner or by 
any device any portion of the rates or 
charges so specified, nor to extend to 
any person or corporation any form of 
contract or agreement, or any rule or 
regulation, or any privilege or facility, 
except such as are regularly and uni- 
formly extended to all persons and cor- 
porations under like circumstances. 

[2] While this court would be dis- 
posed to agree with the reasoning of 
the Ohio and Missouri Cases, to which 
reference has been made, if this were a 
case of first impression in all respects, 
a careful reading of the opinion in the 
Muller Case, supra, by which this 
court is bound, leads to the conclusion 
that the New York court of appeals 
holds the view that the apartment 
houses in these developments are pub- 
lic buildings. That court points out 
that the legality of these developments 
is approved upon a much broader prin- 
ciple than is involved in providing bet- 
ter housing facilities for a limited num- 
ber of tenants. The court clearly in- 
dicates its conclusion that the general 
public welfare is involved. Its opinion 
includes these statements, 270 NY at 
p. 341, 1 NE(2d) at p. 155. 

“The menace of the slums in New 
York city has been long recognized as 
serious enough to warrant public ac- 
tion. The session laws for nearly 
seventy years past are sprinkled with 
acts applying the taxing power and the 
police power in attempts to cure or 
check it. The slums still stand. The 
menace still exists.” 

Again, 270 NY at p. 341, 1 NE 
(2d) at p. 155: 

“To eliminate the inherent evil and 
to provide housing facilities at low 
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cost—the two things necessarily go 
together—require large scale opera- 
tions which can be carried out only 
where there is power to deal in invitum 
with the occasional greedy owner seek- 
ing excessive profit by holding out. 
The cure is to be wrought, not through 
the regulated ownership of the individ- 
ual, but through the ownership and op- 
eration by or under the direct control 
of the public itself. Nor is there any- 
thing novel in that. The modern city 
functions in the public interest as pro- 
prietor and operator of many activities 
formerly and in some instances still 
carried on by private enterprise. 

“Tt is also said that since the taking 
is to provide apartments to be rented to 
a class designated as ‘persons of low in- 
come,’ or to be leased or sold to limit- 
ed dividend corporations, the use is 
private and not public. This objection 


disregards the primary purpose of the 


legislation. Use of a proposed struc- 
ture, facility, or service by everybody 
and anybody is one of the abandoned 
universal tests of a public use. (citing 
cases)” 


And finally, 270 NY at p. 343, 1 
NE(2d) at p. 156: 

“In a matter of far-reaching public 
concern, the public is seeking to take 
the defendant’s property and to admin- 
ister it as part of a project conceived 
and to be carried out in its own interest 
and for its own protection. That is a 
public benefit and therefore, at least as 
far as this case is concerned, a public 
use.” 

This seems to indicate that it is the 
court’s conclusion that it is not the use 
of the development by private fam- 
ilies but rather the purpose of its use 
which determines the character or 
classification of the development. 
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Based upon the views expressed in 
the Muller Case, supra, this court is 
of the opinion that in this state it must 
be held that low cost housing is a 
public use and benefit; that, therefore, 
“Edwin Markham Homes” is a “pub- 
lic building” entitled to be served with 
electric energy by plaintiff at the same 
rate as charged by it to “City” for 
“public buildings.” 

Further authority in this state for 
the conclusion that buildings of this 
type are “public buildings” will be 
found in cases involving § 4, subd. 3, 
of the Tax Law of this state as will be 
immediately hereinafter indicated. 

Whether property is used for public 
or private use has been considered by 
the New York courts in connection 
with said section and subdivision: 

“The distinction between the own- 
ership by a municipality of property 
for public or governmental purposes, 
and for purely private or commercial 
purposes, was early recognized in this 
state, and has always been observed. 
See Bailey v. Mayor of New York 
(1842) 3 Hill(NY) 531, 38 Am Dec 
669; Lloyd v. Mayor of New York 
(1851) 5 NY 369, 55 Am Dec 347.” 
Clark v. Sprague (1906) 113 App 
Div 645, 99 NY Supp 304, 305. 


“The expression ‘public use’ as em- 
ployed in the statute has never been 
defined with exactitude. Its meaning 
must necessarily depend upon the pe- 
culiar circumstances of each case. 
Certainly the land is not used in the 
sense of being occupied or employed 
for any public purpose. Most of it 
is idle, and not used at all; the balance 
is in the possession of private individ- 
uals as lessees, and not of the public 
generally. Under these circumstances, 
plaintiff is not entitled to exemption 
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under the statute. ‘Held for a public 
use,’ in this connection, means that the 
property should be occupied, employed, 
or availed of, by and for the benefit of 
the community at large, and implies a 
possession, occupation and enjoyment 
by the public, or by public agencies. 
Cooley, Constitutional Law (7th Ed) 
p. 766; Gearin v. Marion County 
(1924) 110 Or 390, 401, 223 Pac 
929, 933; School District of Fort 
Smith v. Howe (1896) 62 Ark 481, 
485, 37 SW 717. 

“The term ‘public use’ is defined in 
Williams v. Lash (1863) 8 Minn 496, 
as ‘that actual use, occupation and pos- 
session of real estate, rendered neces- 
sary for the proper discharge of the 
administrative or other functions of 
the county, through its appropriate of- 
ficers.’”” Herkimer County v. Herk- 


imer (1937) 251 App Div 126, 295 


NY Supp 629, 634. 

The New York court of appeals 
recently had occasion to express its 
views upon the same subject: 

“Property held by an agency of the 
state is ordinarily immune from tax- 
ation only while it is used for a public 
purpose. Property used primarily to 
obtain revenue or profit is not held for 
a public use and is not ordinarily im- 
mune from taxation, but property held 
by a state agency primarily for a public 
use does not lose immunity because the 
state agency incidentally derives in- 
come from the property. 

“A municipality or agency of the 
state carrying out a public purpose may 
at times compete with private busi- 
ness. Those owning the private busi- 
ness are not deprived of their right to 
the equal protection of the law, guar- 
anteed by the Constitution of the Unit- 
ed States, because the private business 


is subjected to a tax from which the 
state agency is immune. Puget Sound 
Power & Light Co. v. King (1924) 
264 US 22, 68 L ed 541, 44 S Ct 261. 
The general principles stated in the 
opinion in that case justify the exemp- 
tion from taxation of property held by 
a public agency for a public purpose 
and not primarily for revenue, though 
as an incident of the execution of its 
public purpose the public agency de- 
rives revenue from a use of the prop- 
erty in competition with property put 
to similar use by private owners. Cf. 
State Tax Comrs. of Indiana v. Jack- 
son (1931) 283 US 527, 537, 75 L 
ed 1248, 51 S Ct 540, 73 ALR 1464, 
75 ALR 1536.” Bush Terminal Co. 
v. New York (1940) 282 NY 306, 
321, 322, 26 NE(2d) 269, 276. 

The appellate division of this De- 
partment, following the rule laid down 
in the Bush Terminal Case, supra, held, 
in the case of Kennedy & Co. v. New 
York World’s Fair 1939 (1940) 260 
App Div 386, 389, 22 NY Supp(2d) 
901, 904, affirmed (1942) 288 
NY 494, 41 NE(2d) 789, as follows: 


“The question presupposes that the 
operation of the Fair is a ‘private pur- 
pose.’ It would seem that under the 
authorities the World’s Fair is of such 
a nature that it is a ‘public purpose.’ 
The Fair has the sponsorship, in dif- 
ferent degrees, of the city, state, and 
Federal governments. It includes ex- 
hibits ef art, science, business, states 
and nations, and educational and rec- 
reational facilities. The defendant 
Fair Corporation is a nonprofit mem- 
bership corporation ; and the enabling 
legislation (Chap 544, Laws of 1936) 
and a subsequent enactment (Chap 
471, Laws of 1939) provide that after 
payment of expenses, any surplus re- 
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sulting is to be turned over to the city 
and the state for public purposes. The 
fact that an admission fee to the fair is 
charged does not alter its public char- 
acter. It has been frequently held that 
municipal corporations may receive 
revenue from certain functions with- 
out losing their municipal rights. 
Bush Terminal Co. v. New York 
(1940) 282 NY 306, 317, 318, 26 
NE(2d) 269 [274]; People ex rel. 
Mayor of New York v. Board of As- 
sessors (1888) 111 NY 505, 19 NE 
90, 2 LRA 148; People ex rel. Trus- 
tees of Masonic Hall and Asylum 
Fund v. Miller (1938) 279 NY 137, 
18 NE(2d) 8.” 

‘ Upon the general subject the fol- 
lowing appears in 12 CJS, Building, 
p. 385: 

“Public building. In a narrow 
sense a ‘public building’ is a building 
erected and owned by state, county, or 
municipal authorities; a building 
owned or controlled and held by the 
public authorities for public use; a 
building belonging to, or used by, the 


public for the transaction of public or 
quasi-public business.” 

[3] In holding the development to 
be a “public building” and thus subject 
to a charge for electric energy at “pub- 
lic building” rates, there is no violation 
of the discrimination statutes of the 
Public Service Law. The tenants of 
the development do not directly pay 
specifically for electric energy. The 
amount of rent paid by a tenant is not 
affected by the use of more or less elec- 
tric energy. The prime purchaser of 
the energy is the “City” or “Author- 
ity.” 

The court is of the opinion, there- 
fore, that it must be constrained to 
hold that these apartments are “public 
buildings.” Plaintiff’s motion is de- 
nied and judgment is directed in favor 
of defendants, determining and declar- 
ing that the housing development 
known as “Edwin Markham Houses” 
is a “public building’ and should be 
supplied with electric energy at “pub- 
lic building”’ rates. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Amos R. Kirk, Trading and Doing 


Business As Kirk’s Trucking Service 


Application Docket No. 39535, Folder 3 
January 29, 1945 


PPLICATION by contract carrier for authority to conduct busi- 
ness as a common carrier simultaneously; denied. 


Public utilities, § 130 — Dual operation as common and contract carrier. 


The statutory prohibition against dual operations as a common and contract 
carrier must be construed as mandatory unless “for good cause shown” the 
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Commission’s discretionary powers may be exercised to allow such opera- 


tion. 


By the Commission: Amos Kirk, 
trading and doing business as Kirk’s 
Trucking Service, is presently author- 
ized to transport, as a contract carrier, 
stokers, steel, other property and 
equipment for Badenhausen Corpora- 
tion, owned, leased, manufactured, or 
sold by said corporation located in 
Cornwells Heights, Bucks county, be- 
tween points in Pennsylvania; non- 
ferrous castings, bulk metal, lumber, 
other property, and equipment for 
American Manganese Bronze Com- 
pany, owned, leased, manufactured, or 
sold by said company located at 
Holmesburg, city and county of Phila- 
delphia, between points in said city and 
within a radius of 50 miles thereof, and 
from any point in said area to points 
in Pennsylvania located upon navigable 
waters or seminavigable streams; and 
contractors’ equipment and supplies for 
James D. Morrissey between points 
within a radius of 75 miles of the city 
hall, city and county of Philadelphia. 

By his application filed August 17, 
1944, the applicant seeks the right to 
transport, as a common carrier, prop- 
erty, excluding household goods in 
use, between points in the city and 
county of Philadelphia and that portion 
of Delaware county bounded by Cobb’s 
creek, Township Line Road, Lans- 
downe avenue and Baltimore avenue 
(known as the 69th street area); 
household goods in use between points 
in the 35th and 41st wards in the city 
of Philadelphia, which is a transfer of 
the rights authorized under the cer- 
tificates issued at A. 34009, Folders 1 
and 3, to David R. Brennan and Paul 
L. Flynn, copartners, trading and do- 


ing business as Brennan & Flynn, sub- 
ject to the same limitations and re- 
strictions. 

No protests were filed to the grant- 
ing of said application. A hearing was 
held at which time testimony was taken 
in support of said application. Testi- 
mony was introduced concerning the 
agreement entered into between the 
transferors and the applicant, ine con- 
sideration to be paid for said trans- 
fer, the property to be transferred and 
the manner of payment. The testi- 
mony disclosed that the transferors, at 
the present time, are in the Armed 
Forces. The testimony also disclosed 
that on April 12, 1944, the transferors 
were granted permission by the Com- 
mission to suspend service until such 
time as they are officially discharged 
from Military Service with the under- 
standing that the Commission be noti- 
fied as soon as they are ready to resume 
operations. Since no service involved 
in the present application was rendered 
between April 17, 1944, the date on 
which the present application was filed, 
the applicant elected to produce several 
witnesses and evidence was offered to 
show that there was still a need for 
the service which the transferors had 
formerly rendered. 

We are precluded from passing up- 
on the merits of this type of evidence 
because of the applicant’s failure under 
the facts appearing of record to meet 
the obligation imposed upon him by 
statute. Section 805 of the Public 
Utility Law provides: 

“Dual Operation by Motor Car- 
riers. After the effective date of this 
act, no person or corporation shall at 
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the same time hold a certificate of pub- 
lic convenience as a common carrier 
by motor vehicle and a permit as a 
contract carrier by motor vehicle, un- 
less for good cause shown, the Com- 
mission shall find that such certificate 
and permit may be held consistently 
with the public interest and with the 
policy declared in section eight hun- 
dred one of this act.” 

We must construe this section pro- 
hibiting dual operation as mandatory 
unless “for good cause shown,” our 
discretionary powers may be exercised. 
There is no evidence of record to sup- 


port the allegations set forth in the ap- 
plication, therefore, § 805 applies and 
we cannot exercise any discretion, 
We must find that the simultaneous 
holding by applicant of a certificate of 
public convenience as a common car- 
rier by motor vehicle and a permit as a 
contract carrier by motor vehicle 
would be inconsistent with the public 
interest and the policy declared in 
§ 801 of the Public Utility Law. 


Commissioner Houck being absent 
did not participate in the vote on this 
order. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Missouri Telephone Company 


Case No. 10471 
February 26, 1945 


NVESTIGATION of proposed rule relating to liability for errors 
I in telephone directory listings; proposed rule disapproved and 
substitute rule suggested. 


Service, § 50 — Commission jurisdiction over telephone directories — Limitation 


of lability. 


1. The Commission has authority to approve or disapprove a rule relating 
to limitation of liability for errors in a telephone directory, since a rule relat- 
ing to directory listings pertains to privileges or facilities of the company 
within the purview of the statute conferring jurisdiction on the Commission, 


p. 49. 


Service, § 434 — Errors in directory listing — Limitation of liability. 
2. A telephone company may by a proper rule provide for a limitation on 
damages resulting from errors in directory listings, p. 50. 


Service, § 434 — Errors in telephone directories — Limitation of liability — Rea- 


sonableness of rule. 


3. A rule of a telephone company providing for a limitation of liability for 
errors in directory listings should not contain a provision that the company 
will not be a party to controversies arising between subscribers or others as a 


result of such listings, p. 51. 
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Service, § 434 — Errors in telephone directories — Limitation of liability — Rea- 
sonableness of rule. 
4. A rule of a telephone company limiting liability for errors in directory 
listings should not contain a provision that the company will not be liable 
for damage claimed on account of errors or omissions or for the result of 
publications of such errors, since such a provision is unnecessary in order to 
accomplish the purpose of the rule, p. 51. 


Service, § 434 — Errors in telephone directories — Limitation of liability — Rea- 
sonableness of rule. 

5. A telephone company may provide by rule that its liability for. damages 
on account of interruptions to service due to errors or omissions in directory 
listings will be limited to a pro rata abatement of the charge for service, the 
maximum abatement not to exceed one-half the service charges for the 
period from the date of issuance of the directory in which the mistake oc- 
curred to the date of issuance of a new directory containing the proper 
listing, p. 51. 


» 


By the Commission: This case is 
before the Commission by reason of an 
order of the Commission, dated June 
30, 1944, which suspended until Octo- 
ber 28, 1944, a certain proposed rule 


filed by the Missouri Telephone Com- 
pany relating to directory listings for 
telephone service furnished at Colum- 


bia, Missouri. Thereafter, by order 
dated October 25, 1944, it appearing 
that the investigation and decision in 
the case could not be completed by 
October 28, 1944, the proposed rule 
was further suspended until April 28, 
1945, unless otherwise ordered by the 
Commission. 

A hearing was held in the matter on 
January 16, 1945, before one of the 
Commissioners at the office of the 
Commission, after due notice had been 
given to all interested parties. Re- 
spondent, Missouri Telephone Com- 
pany, appeared by attorney and of- 
fered testimony by its general man- 
ager. The general counsel and chief 
engineer of the Commission appeared 
on behalf of the Commission. The 
city of Columbia, Missouri, was rep- 
resented by its city attorney. 


[4] 


The proposed rule which is herein 
under scrutiny reads as follows: “E. 
The telephone company, except as pro- 
vided herein, shall not be liable for 
damage claimed on account of errors 
in or omissions from its directories nor 
for the result of the publications of 
such errors in the directory nor will 
the telephone company be a party to 
controversies arising between sub- 
scribers or others as a result of listings 
published in its directories. Claims for 
damages on account of interruptions 
to service due to errors or omissions in 
directory listings will be limited to a 
pro rata abatement of the charge for 
such of the subscriber’s service as is 
affected, the maximum abatement not 
to exceed one-half the service charges 
for the period from the date of issu- 
ance of the directory in which the mis- 
take occurred to the date of issuance 
of a new directory containing the prop- 
er listing.” 


I 


[1] The first question which should 
be decided is whether or not this Com- 
mission has authority to approve or 
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disapprove the proposed rule. Sec- 
tion 5665 of the Revised Statutes of 
Missouri of 1939 with reference to 
certain schedules reads in part as fol- 
lows: 

“Such schedule shall plainly state 
the places between which telephone 
and telegraph service, or both, will be 
rendered and shall also state separate- 
ly all charges and all privileges or facili- 
ties granted or allowed and any rules 
or regulations or forms of contract 
which may in any wise change, affect 
or determine any or the aggregate of 
the rates, rentals, or charges for the 
service rendered. Such schedule shall 
be plainly printed and kept open to 
public inspection. The Commission 
shall have the power to prescribe the 
form of every such schedule and may 
from time to time prescribe, by order, 
changes in the form thereof.” (Italics 
ours. ) 

Does the proposed rule relate to sub- 
ject matter, referred to in said § 5665, 
over which the Commission has juris- 
diction? 

“A telephone directory is an essen- 
tial instrumentality in connection with 
the peculiar service which a telephone 
company offers for public benefit and 
convenience.” (62 CJ 283, § 338.) 


“It is the duty of the telephone com- 
pany to furnish subscribers with all 
reasonable facilities required for the 
efficient operation of its telephone serv- 
ice, including a correct listing of the 
names of the subscribers and the num- 
ber and location of their telephones in 
the alphabetical directories issued by it 
and it must furnish such directories 
to its subscribers.” (52 Am Jur 125, 
§ 95.) 


It appears that in as much as the 
proposed rule relates to the directory 
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listings of the company it pertains to 
“privileges or facilities” of the com- 
pany within the purview of the said 
§ 5665 and the Commission therefore 
has authority to consider the subject 
matter of the rule. Indeed, in Case 
No. 2303, in Re Farmers Teleph. Co., 
decided May 1, 1920, 9 Mo PSCR 
265, the Commission vurdered the 
Farmers Telephone Company to pro- 
ceed to issue, at the earliest possible 
date, an exchange directory. 


II 


[2] The second question which 
should be decided is whether or not 
the rule is lawful. The law is well 
settled that one may not contract 
against his liability for negligence but 
that one may contract for liquidated 
damages incurred when the act caus- 


ing the damages is not wilful or 


grossly negligent. In the preparation 
of a telephone directory involving the 
listing of a great many names and num- 
bers it is almost inevitable that errors 
will from time to time appear. The 
testimony of the general manager of 
respondent company was to the effect 
that every reasonable effort is made 
in the preparation of the directories to 
cause them to be absolutely correct. 
The proposed rule does not undertake 
to exonerate the respondent company 
from all liability for errors but merely 
provides for an abatement, in case of 
error, “not to exceed one-half the serv- 
ice charges for the period from the 
date of issuance of the directory in 
which the mistake occurred to the date 
of issuance of a new directory contain- 
ing the proper listing.” 

pe the preparation and de- 
livery of a directory is not a primary 
part of the business of a telephone 
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company, and it is within the power of 
the company reasonably to limit its 
liability for errors and omissions there- 
in, but an unreasonable regulation of 
this nature does not bind the subscrib- 
er.” (62 CJ 283, § 338.) 

“Since, however, the preparation of 
the directory is not a primary part of 
the business of a telephone company, 
it is reasonable to suppose that the 
telephone company may by contractual 
stipulation limit the amount of its lia- 
bility for injuries resulting from omis- 
sions and mistakes in the telephone 
directory, so long as it does not seek 
immunity from gross negligence or 
wilful misconduct.” (52 Am Jur 125, 
§ 95.) 

In Riaboff v. Pacific Teleph. & 
Teleg. Co. (1940) 39 Cal App(2d) 
775, 3 Cal Supp 194, 34 PUR(NS) 
19, 102 P(2d) 465, it was held that 
arule of a telephone company limiting 
liability for errors or omissions in the 
listings of subscribers in the directory, 
when filed and in effect pursuant to 
the requirements of the Public Utilities 
Act, and referred to in a subscriber’s 
application for service, becomes a part 
of a subscriber’s contract both by ref- 
erence and by operation of law and, 
in the absence of any showing that such 
tule is unreasonable, is binding upon 
the subscriber. 

In Hamilton Employment Service 
v. New York Teleph. Co. (1930) 
253 NY 468, 171 NE 710, affirmed 
(1930) 228 App Div 625, 238 NY 
Supp 847, the supreme court of New 
York expressed the view that tele- 
phone companies “‘have the power to 
limit their liability in cases where mis- 
takes occur through no fault on their 
part, or for such mistakes of their em- 
ployees as will occur through ordi- 


nary negligence in spite of the most 
stringent regulations or the most 
vigilant general oversight.” 

In Correll v. Ohio Bell Teleph. Co. 
(1939) 63 Ohio App 491, 32 PUR 
(NS) 82, 84, 27 NE(2d) 173, the 
court of appeals of Ohio stated: “A 
public utility is, by law, regulated 
strictly in its operation. Rights and 
privileges which it might seek under 
ordinary contractual relationships are 
curtailed by provisions of the statutes. 
Its liabilities are likewise regulated and 
limited by statute. The theory is this 
that, since it renders a service affect- 
ing the public, the state shall regulate 
and control it in order to prevent in- 
justice, and, further, in consideration 
of such regulation and control, its lia- 
bility is and should be defined and 
limited. In a sense it is a matter of 
contract, on the one hand by the util- 
ity, and on the other by the state rep- 
resenting all its citizens.” 

It is the opinion of the Commission 
and it so finds that the proposed rule 
is lawful. 


III 


[8-5] This then brings us to the 
third and last question for considera- 
tion, namely, is the proposed rule rea- 
sonable? It is asserted by the respond- 
ent company that the same or similar 
rule is now in effect in each of the fol- 
lowing states: Kansas, Kentucky, 
Michigan, . Minnesota, Nebraska, 
North Carolina, Ohio, Oklahoma, and 
South Carolina. A similar rule (pro- 
viding for a refund at the monthly 
rate for each listing for the time an 
error or omission continues after rea- 
sonable notice in writing to the com- 
pany) was held to be reasonable by 
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the supreme court of New York. (See 
Hamilton Case, supra.) 

The superior court of California 
sustained a rule which reads as fol- 
lows: “The company is liable for 
errors or omissions in the listings of 
its subscribers in the telephone direc- 
tory in an amount not in excess of the 
charge for that exchange service dur- 
ing the effective life of the directory 
in which the error or omission is 
made.” (See Riaboff Case, supra, 
34 PUR(NS) at p. 20.) 

A rule which contained the same 
language as that contained in the pro- 
posed rule in the instant case was ap- 
proved by the court of appeals of Ohio. 
(See Correll Case, supra.) 

Although this Commission is of the 
opinion that the principle underlying 
the proposed rule is reasonable in so 
far as the rule pertains to subscribers 
of the telephone company, the Com- 
mission does not approve that language 
of the proposed rule which reads: 
“Nor will the telephone company be a 
party to controversies arising between 
subscribers or others as a result of list- 
ings published in its directories.” 
(Italics ours.) 

The Commission is further of the 
opinion that the language in the first 
sentence of the rule (exclusive of the 
above-quoted language) is unneces- 
sary in order to accomplish the pur- 
pose of the rule. 

From the standpoint of this Com- 
mission’s administrative practices, the 
Commission finds that the proposed 
rule taken as a whole is objectionable 
but that the last sentence of the rule 
is not so objectionable and is proper. 
It is therefore suggested that if the 


Missouri Telephone Company shall, 
within thirty days, file a rule which 
reads as below quoted, the same will 
be approved. 

“The telephone company’s liability 
for damages on account of interrup- 
tions to service due to errors or omis- 
sions in directory listings will be limit- 
ed to a pro rata abatenent of the 
charge for such of the subscriber’s 
service as is affected, the maximum 
abatement not to exceed one-half the 
service charges for the period from 
the date of issuance of the directory in 
which the mistake occurred to the date 
of issuance of a new directory contain- 
ing the proper listing.” 

It is recommended by the Commis- 
sion that if the Missouri Telephone 
Company shall file a rule as above sug- 
gested that the same also be published 
in a conspicuous place in the directory 
of respondent company so that it may 
be noted by all of the subscribers of 
the company. 

It is, therefore, 

Ordered: 1. That First Revised 
Sheet No. 16, P.S.C. Mo. No. 9, 
canceling Original Sheet No. 16, PS. 
C. Mo. No. 9, which said first revised 
sheet contains certain proposed rules 
and regulations of the Missouri Tele- 
phone Company of Columbia, Mis- 
souri, is hereby disapproved. 

Ordered: 2. That if the Missouri 
Telephone Company of Columbia, 
Missouri, shall, within thirty days, 
file a rule as suggested in this report 
and order, the same shall be approved. 

Ordered: 3. That this order shall 
be effective ten days from this date 
and that the secretary of the Commis- 
sion shall serve certified copies of same 
on all interested parties. 
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MISSOURI PUBLIC SERVICE COMMISSION 


Re Missouri-Kansas-Texas Railroad 
Company 


Case No. 10587 
December 2, 1944 


PPLICATION for authority to issue short-term notes to acquire 
funds with which to repay an indebtedness; application 
dismissed for lack of jurisdiction. 


Evidence, § 3 — Judicial notice — Interstate character of railroad. 
1. A state Commission, in passing upon a railroad’s application for au- 
thority to issue short-term notes to acquire funds with which to repay an 
indebtedness, took judicial notice of the fact that the railroad was an inter- 
state railroad, although that was neither alleged in the application nor 
shown by the evidence, p. 54. 


Interstate commerce, § 5 — State powers — Effect of Federal action. 
2. State regulatory statutes relating to a certain subject become and are 
inoperative when the United States has exercised its exclusive powers over 
interstate commerce so far as to take possession of the field or the opera- 
tion in question and upon the particular subject, p. 54. 


Interstate commerce, § 4 — State powers — Absence of Federal action. 

3. Congressional failure to prohibit the issuance of securities maturing after 
one year and not beyond two years from their date without an order of the 
the Interstate Commerce Commission does not constitute such an absence 
of Federal action as to give a state authority to regulate the matter, since, 
although the Interstate Commerce Act does not require approval of the 
Interstate Commerce Commission before such a carrier may issue securi- 
ties to mature not later than two years after their date, it exclusively covers 
the subject matter and renders state statutes inoperative on the same sub- 
ject by requiring the carrier to file with the Federal Commission a certificate 
of notification in a prescribed form setting forth as nearly as may be the 
same matters as those required in respect to the application for authority 
to issue other securities, p. 54. 


Security issues, § 35 — Jurisdiction of state Commission — Interstate railroads. 
4. The state Commission does not have jurisdiction over the issuance of 
short-term notes by an interstate railroad where the railroad is required 
to file a certificate of notification in a prescribed form with the Interstate 
Commerce Commission, setting forth practically the same matters as those 
required in respect to applications for authority to issue long-term securi- 
ties, although the railroad is not required to obtain Federal Commission 
approval of the issuance of such short-term securities, p. 54. 


‘ 
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By the Commission: This is an 
application made and filed November 
27, 1944, by the Missouri-Kansas- 
Texas Railroad Company for the au- 
thority of this Commission to borrow 
$2,000,000 with which to refund, or 
to repay, a like amount of its indebted- 
ness which is due and owing by it on 
December 30, 1944, to the Recon- 
struction Finance Corporation. 

No notice of a hearing on this ap- 
plication being required or necessary, 
the matter was heard on Monday, No- 
vember 27, 1944, by a member of this 
Commission, and at such hearing evi- 
dence in support of the application was 
adduced. 


Finding of Facts 


From the evidence adduced, this 
Commission finds the facts to be: 
The applicant is a railroad corpora- 


tion duly organized and existing under 
the laws of Missouri and has its princi- 
pal office in the city of St. Louis, Mis- 


souri. On December 19, 1938, the 
Interstate Commerce Commission ap- 
proved a loan to this applicant by the 
Reconstruction Finance Corporation 
not exceeding $2,824,000, bearing in- 
terest at 4 per cent annually for a 
period of not exceeding three years, the 
balance on which will amount, on its 
due date on December 30, 1944 (as 
afterwards extended), to $2.314,027.- 
51. The applicant intends to pay 
$314,027.51 of that loan in cash, and 
asks the authority of this Commission 
to obtain loans and to issue its 4 notes 
each bearing 2 per cent interest per 
annum from 4 banks for $500,000 each 
and aggregating $2,000,000, with 
which to obtain funds to fully pay the 
balance of its said loan from the Re- 
construction Finance Corporation. 
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Each of said notes will be dated at 
or just prior to said maturity of the 
said RFC loan and instalments of one. 
eighth of each note will mature on each 
succeeding three months’ period there. 
after. Thus one-half of each of said 
notes (or one-half the aggregate 
loans) are payable at periods not later 
than twelve months after their date, 
while the remaining one-half of each 
of said notes (or one-half the aggre. 
gate loans) are payable at periods of 
more than twelve months and not later 
than two years after their date. The 
old loan is, and the new one will be, se- 
cured by pledge of securities. 

Opinion 

[1-4] The serious and only ques- 
tion herein is whether or not this Com- 
mission has jurisdiction to entertain 
this application. 

The Congress of the United States 
has enacted the Interstate Commerce 
Act, being Chap 1 of Title 49 USCA. 
The chapter covers common carriers, 
§ 1 (1), engaged in the transportation 
of passengers or property (inter alia) 
by railroads, § 1 (1)(a), only in so 
far as such transportation takes place 
within the United States, § 1 (2), and 
is exclusive of “the transportation of 
passengers or property, or to the re- 
ceiving, delivering, storage, or han- 
dling of property, wholly within one 
state and not shipped to or from a for- 
eign country from or to any place in 
the United States as aforesaid.” Sec- 
tion 1 (2)(a). So the chapter, with 
the quoted exclusions makes it ap- 
plicable only to the transportation of 
passengers or property within the 
United States in interstate commerce 
by railroads as common carriers, and 
we will take judicial notice of the fact 
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that this applicant is thus engaged, al- 
though it is neither alleged in the ap- 
plication or shown by the evidence. 
However, it is alleged and shown that 
the debt proposed to be refunded had 
the approval of the Interstate Com- 
merce Commission, which could not 
have occurred unless the applicant was 
so engaged. 

And Congress has definitely entered 
the field respecting the subject of the 
issuance of securities by such common 
carriers, § 20a, said Chap 1, Title 49, 
by requiring such a common carrier to 
obtain, before its issuance of securi- 
ties, the order of the Interstate Com- 
merce Commission in the nature of an 
approval thereof (Ibid, § 20a(2)). 
Such provisions, however, do not ap- 
ply to instances of the issuance of notes 
maturing not more than two years 
after the date thereof and aggregating 


not more than 5 per cent of the par 
value of its outstanding securities 


(Ibid, § 20a(9)). But in such case 
the carrier is required within ten days 
after the making of such notes to file 
with the Interstate Commerce Com- 
mission a certificate of notification 
thereof in a form prescribed by said 
Commission setting forth the same 
matter as is required respecting appli- 
cations for authority to issue other se- 
curities (Ibid, § 20a(9)). 

Therefore, this applicant is not re- 
quired to have the approval of the In- 
terstate Commerce Commission prior 
to the issuance of the notes here in- 
volved but must timely make a report 
thereof to that Commission. 

A railroad corporation organized 
and existing under the laws of Mis- 
souri, as is this applicant, is required 
by § 5634 Rev Stats Mo 1939 to have 
the approval of this (Missouri) Com- 


mission before it may issue any notes 
or other evidences of indebtedness 
payable at periods of more than twelve 
months after the date thereof, and is 
expressly authorized by that section 
to issue its notes maturing at periods 
of not more than twelve months after 
their date without such consent. 
Thus, taking this Missouri statute 
and that act of Congress, as each have 
expressed it, this railroad corporation 
must, before issuing the proposed 
notes, have the approval of this ( Mis- 
souri) Commission before it can issue 
these notes, some instalments of which 
are payable at periods of more than one 
year after their date, while no such 
prior consent is required to be obtained 
from the Interstate Commerce Com- 
mission to issue such notes since none 
of them, or any instalments thereof, 
will mature or be payable more than 
two years after the dates thereof. 
There is a principle of law now well 
known and clearly established which if 
applicable here, renders this Missouri 
statute inoperative. That is the 
principle that when the United States 
has exercised its exclusive powers over 
interstate commerce so far as to take 
possession of the field or the operation 
in question and upon the particular 
subject, then the state regulatory stat- 
utes on the same subject become and 
are inoperative. State ex inf. Haley 
v. Missouri P. R. Co. (1929) 323 Mo 
653, 19 SW(2d) 879, citing Southern 
R Co. v. United States (1911) 222 
US 20, 56 L ed 72, 32 S Ct 2. See 
also Pennsylvania R. Co. v. Public 
Service Commission, 250 US 566, 63 
L ed 1142, PUR1920A 909, 911, 40 
S Ct 36, where the court said: “. : 
when the United States has exercised 
its exclusive powers over interstate 
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commerce, so far as to take possession 
of the field, the states can no more 
supplement its requirements than they 
can annul them.” 


It might be contended (and this is 
probably the strongest argument to 
support our jurisdiction), that inas- 
much as this act of Congress does not 
prohibit the issuance of securities ma- 
turing after one year and not beyond 
two years, after their date, without an 
order of the Interstate Commerce 
Commission that thereby, and by rea- 
son of such omission, it should be held 
that Congress has not entered that 
particular field so as (within the 
above-announced principle) to render 
inoperative this Missouri statute 


(§ 5634, supra) which, covering the 
identical subject, expressly prohibits 
this railroad corporation from issuing 
such securities without first obtaining 


the permission of this (Missouri) 
Commission. In other words, should 
this omission by Congress be deemed 
to be a gleaning remaining abandoned 
in the field so as to belong to this state 
under the authority of its said statute? 

We think not. While the law of the 
field, under the Mosaic Law, was that 
all gleanings falling in the harvest, 
and even the forgotten sheaf left in 
the field, belonged to the poor and dis- 
tressed who would appropriate them, 
we think the modern rule on the sub- 
ject is less rigid. 

When this act is viewed in its en- 
tirety it will readily be seen that Con- 
gress has made provisions (though not 
identical to this Missouri statute) ap- 
plicable to notes of such maturity, and, 
therefore, has left no such gleaning in 
the field. As we view it Congress has 
laid hold of and appropriated the en- 
tire subject, or field, covering the issu- 
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ance of securities by such railroad car- 
riers as are under the act, notwith- 
standing the lack of identity in the 
provisions of these statutes, national 
and state, in the particular respect 
mentioned. 

In our opinion, Congress in the act 
has set this question at rest, for the 
following reasons, to wi:: 

1. The act shows that it exclusively 
covers the subject of the issuance of 
securities of common carriers by rail 
who are engaged in the transportation 
of passengers or property, within the 
United States in interstate commerce, 
limits the purposes for which they may 
be issued and prescribes which of such 
securities may, and which may not be 
issued without first obtaining an or- 
der of the Interstate Commerce Com- 
mission. (Section 20a, Chap 1, Title 
49 USCA.) 


2. The act confers an exclusive and 
plenary jurisdiction upon the Inter- 
state Commerce on the subject and av- 
thorizes such a carrier to issue securi- 
ties and assume obligations or liabil- 
ities in accordance with said section 
(20a supra) “without securing ap- 
proval other than as specified therein” 
(Par 7 of § 20a supra). 

3. The act provides that the carrier 
issuing notes having the maturity in 
question, shall, within ten days there- 
after, file with the Interstate Com- 
merce Commission a certificate of 
notification, in a prescribed form, set- 
ting forth as nearly as may be the same 
matters as those required in respect 
to applications for authority to issue 
other securities. 

Although the act of Congress does 
not require the previously obtained 
approval of the Interstate Commerce 
Commission before such a carrier may 
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jssue notes or securities to mature not 
later than two years after their date, 
still it exclusively covers the subject 
matter and lacks no potency to effec- 
tually render this Missouri statute in- 
operative on the same subject, in so 
far as it relates to this matter before 
us. Identity of provisions in national 
and state legislation is not required, 
herein, in order for the former to ren- 
der the latter inoperative, since the 
former obviously exclusively covers 
the field. If the rule were otherwise, 
no end of confusion would result, 
especially if the carrier operates, as 
does this one, in many states in some 
of which the national and state legis- 
lation might be identical, so as to ren- 


der the latter inoperative, while in 
others the provisions in the legislation 
might not be identical, so as to 
leave the latter operative or par- 
tially so. 

Weare of the opinion that Congress 
in its legislation, Chap 1, Title 48 
USCA, and especially § 20a thereof, 
has preémpted the field in cases of this 
character respecting the issuance of 
such notes, securities, and obligations 
as are proposed herein and conferred 
jurisdiction upon the Interstate Com- 
merce Commission and _ therefore 
§ 5634 Rev Stats Mo 1939 is rendered 
inoperative, and thereby leaves this 
(Missouri) Commission without any 
jurisdiction of this pending application. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Barron 


2-U-1997 
February 20, 1945 


PPLICATION of municipal water company for authority to 
A increase rates; granted. 


Rates, § 197 — Unit for rate making — Commonly owned utility. 
1. The Commission is required by stated law to regulate utilities under com- 
mon ownership separately so that electric customers, for example, are not 
loaded with a large part of the cost of serving water customers, p. 58. 
Return, § 18 — Right to return — Municipal plant. 
2. A city water utility should not be required to operate at a loss or with 


the probability of a loss, p. 60. 


By the Commission: The city of 
Barron, Barron county, as a water 
public utility, filed an application with 
the Commission on September 15, 
1944, for authority to increase water 
tates approximately $2,000 a year. A 
notice of investigation was issued on 


September 27th and a notice of hear- 
ing was issued on October 18. 

Hearing: November 16, 1944 at 
Barron before Examiner Calmer 
Browy. 


APPEARANCES: Barron Light & 
Water Commission, by B. J. Becker, 
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Superintendent, L. C. Nicklow, Clerk, 
and R. A. Kuhnley, City Clerk. 

The applicant served notice of the 
application upon and consented to the 
timely intervention of the Federal 
Office of Price Administration. Al- 
though such agency did not participate 
in the hearing, it sent a letter to the 
applicant with a copy to the Commis- 
sion on October 26th which reads in 
part: “An analysis of your annual 
reports for 1942 and 1943 indicates 
that on an over-all basis, and under 
present rates, an adequate return is 
currently being earned by the city of 
Barron on the combined operation of 
its water and electric utilities. This 
Office has successfully contended be- 
fore various regulatory bodies that a 
utility earning a fair return on a con- 
solidated basis should not be permitted 
to raise rates on one portion of its 
operations, merely because that por- 
tion happens to be operating at a defi- 
cit. We feel that such a policy is 
especially appropriate in the case of a 
municipal utility. 

“We respectfully urge you, there- 
fore, to reconsider your proposal in 
the light of the national stabilization 
program. The importance of avoid- 


Minimum Charges 
§-inch meter per quarter 
2-inch 
1- inch 
14-inch 
2- inch 
3- inch 
4- inch 
Each additional consumer on the same meter 
Each dwelling, flat, suite, store, tenant, etc., 
the minimum charge. 


Output Charges 
First 
under the minimum charge. 
20,000 gallons per quarter 
74,000 “ “ “ 


Over 100,000 i A es 


ing any increase in the cost of living 
through higher utility rates during the 
present emergency, however justifiable 
such increase might be under normal 
conditions, cannot be emphasized too 
strongly. Your cooperation in this 
matter, will therefore, constitute 4 
genuine contribution to our national 
stabilization program.” 

[1] The law of this state, as inter- 
preted by our courts, requires us to 
regulate utilities under common own- 
ership separately so that electric cus- 
tomers, for example, are not loaded 
with a large part of the cost of serving 
water consumers. Even in a city the 
size of Barron, there is no probability 
that the group of electric customers 
will be identical with the group of wa- 
ter consumers, nor that if the two 
groups are identical there will be any 
correlation between use of electricity 
and water. For example, an industrial 
concern may be a large user of elec- 
tricity but have its own well, or it may 
be served directly from the high line 
of a large system utility but be the 
largest customer of the municipal wa- 
ter department. 

Present water rates of the applicant 


shall be regarded as one consumer in determining 


6,000 gallons per quarter for all sizes of meters shall be allowed to be consumed 


The utility shall bill all metered customers quarterly. 
Penalty for nonpayment shall be 5 per cent applied as stated in rules and regulations. 
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RE CITY OF BARRON 


The proposed rates are: 


Minimum Charge 
§-inch meter per quarter 
j-inch “ “ “ 
]- inch 
13-inch 
2- inch 
3- inch 
4. inch 
Each additional consumer on the same meter 


Fach dwelling, flat, suite, store, tenant, etc., shall be regarded as one consumer in determining 


the minimum charge. 


Output Charges 

First 6,000 gallons per quarter 
Next 20,000 “ “ “ 
Next 74,000 x 

Over 100,000 “ 


The utility shall bill all metered customers quarterly. Penalty for nonpayment shall be 5 per 


cent applied as stated in rules and regulations. 


The record in this case includes 
data recently secured through cor- 
respondence with the applicant. Pro- 
vision was made at the hearing for in- 
dusion of such data in the record. 

The rate increase is desired because 
the city water department has failed 
to show a profit during recent years. 
The application states that rates which 
were adequate years ago, no longer are 
adequate because the cost of operation 
has increased as a result of higher 
wages and higher material prices. 


According to the testimony, the ap- 
plicant proposes to have the minimum 
charge cover 8,800 gallons of water 
per quarter. Proposed rates were de- 
signed by the applicant to produce suf- 
ficient additional revenue to defray 
increased operating expenses. The 
applicant did not attempt to prepare 
rate schedules that would correlate 
charges to customers with the cost of 
service. The proposed schedule would 
increase the minimum or _ service 
charge on 8-inch and 1-inch meters and 
allow all other sizes to remain at the 
present rate. The utility contends 
that the cost of a larger installation is 
an insignificant factor. However, we 


cannot agree with this contention be- 
cause not only must consideration be 
given to the higher capital expense in- 
volved but also to an apportionment 
of the cost of being ready to serve the 
larger demand occasioned by such 
larger services. The rates authorized 
will reflect an apportionment of a readi- 
ness-to-serve cost on the basis of the 
size of the meter. 


According to the testimony, the util- 
ity desires to increase revenues ap-_ 
proximately $2,000 yearly, and we es- 
timate that the rates which we will 
authorize will increase revenues $2,- 


040 per year. Although such an in- 
crease will not result in a full return, it 
will assure adequate income to meet 
operating expenses. Some claim was 
made that the 1944 operating expenses 
would be higher than for 1943, but 
no definite basis for division of the 
amount between water and electric 
utilities was furnished. Since the util- 
ity has professed an interest in meet- 
ing operating expenses and our esti- 
mate indicates that $2,130 will be 
available for return on investment, we 
are not greatly concerned with the in- 
creased operating cost of the com- 
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bined utilities of $1,000 per year. 
However, it would require an increase 
in expenses in 1944 of only $90 to 
cause an operating deficit. 

On the basis of 1943 operating ex- 
penses and our estimate of income un- 
der the rates to be authorized in this 
case, we estimate the income and ex- 
penses of the utility as follows: 

Dif- 
ference 


$372 
1,758 


Apportioned Rev- 
Cost enues 
Fire Protection 


Service $2,220 $2,592 
8,645 


General Service .. 10,403 
Total $10,865 $12,995 $2,130 


The above estimate includes an allow- 
ance for local and school taxes of $1,- 
768 and a depreciation allowance of 
$1,630. A return ona net book value 
plant of $68,038 of 3.1 per cent is in- 
dicated. 

[2] We have held in our decision 


of May 5, 1942, in Re Wisconsin 
Teleph. Co. 26 Wis PSCR 92, 4 
PUR(NS) 193, for authority to te. 
vise the base rate area and rates and 
rules at its Madison Exchange, that 
rates should not be increased during 
the war if they are adequate to cover 
operating expenses. In this case, as 
pointed out above, an increase of only 
$90 in expenses in 1944 would have 
caused an operating .deficit. We do 
not consider that a city water utility 
should be required to operate at a loss 
or with the probability of a loss. 
The Commission finds: 


That existing rates of the city oj 
Barron as a water public utility for 
general service are unreasonable and 
inadequate and that the rates for gen- 
eral service herein ordered are reason- 
able. 





CONNECTICUT PUBLIC UTILITIES COMMISSION 


Re Homer H. Judd 


Docket No. 7576 
March 13, 1945 


OMPLAINT against charges for water service; dismissed for 


lack of jurisdiction. 


Public utilities, § 122 — Status of water supply — Service by tract owner. 


Water service furnished by the owner of a tract of land to cottage owners 
who have purchased lots from him is not a public utility service subject to 
regulation under the provisions of the statute vesting power in the Commis- 
sion over water companies, where service is limited to the particular develop- 
ment with the understanding that cottage owners would at some time in the 
future reimburse the tract owner for the cost of the water supply and 
operate it for their own mutual benefit, and where no public highways are 
used in distribution. 


> 
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By the Commission: By letter 
dated October 3, 1944, addressed to 
the Commission, Jane A. Flynn of 
Bristol, Connecticut, stated that she 
and her sister owned a cottage at Tyler 
Lake Heights in the town of Goshen 
and that they had bought the land 
fom Homer H. Judd of Bristol and 
Goshen, Connecticut, upon his oral rep- 
resentation that the cost of the water 
would not be more than $10 per year. 
She stated further in this letter that 
Mr. Judd had charged $10 per year 
for six years up to 1942 for water 
service, that in 1943 he increased the 
charge to $15 and in 1944 again in- 
creased the charge to $25. She stated 
further that thirty-two cottages were 
served from this water system, pro- 
tested the reasonableness of the $25 
charge and requested advice from 
the Commission respecting her com- 
plaint. 


In a letter to Miss Flynn dated 
October 26, 1944, the Commission 
reviewed the status of this water sup- 
ply, based upon an informal investiga- 
tion of one of its engineers with a rep- 
resentative of the state department of 
health as a result of an oral complaint 
on the same subject by two other cot- 
tage owners, Mr. Edward T. Lally of 
Hartford, Connecticut, and John E. 
McCarthy of Bristol, Connecticut. As 
a result of subsequent correspondence 
between Miss Flynn and the Commis- 
sion in November, 1944, the Commis- 
sion treated her correspondence as a 
complaint respecting the reasonable- 
ness of the rates for water service be- 
ing charged by Mr. Judd at Tyler Lake 
Heights in the town of Goshen. Ac- 
cordingly, under date of December 1, 
1944, the Commission, in a communi- 
cation addressed to Mr. Judd, in- 


formed him of the complaints it had 
received respecting the charge he was 
making for water supplied at Tyler 
Lake Heights in Goshen and formally 
advised him as follows: 

“You are, therefore, notified that 
the Commission is assigning for a 
hearing the complaints of Miss Jane 
A. Flynn and her sister and of Edward 
T. Lally and John McCarthy to be 
held at the office of the Commission, 
State Office Building, Hartford, Con- 
necticut, on Wednesday, December 13, 
1944, at 11 o’clock in the forenoon, 
at which time and place you will be re- 
quired to show (1) whether you are 
performing a public utility service sub- 
ject to regulation by the Commission 
and if so, (2) to show that the rates 
for water service you are now charg- 
ing in Tyler Lake Heights, Goshen, 
Connecticut, are just and reason- 
able.” 

Notice of this hearing was given to 
Miss Jane A. Flynn and to other com- 
plainants of the water service. At the 
time and place assigned for a hearing 
Jane A. Flynn and Mary E. Flynn of 
Bristol appeared in person and by 
counsel in support of their complaint. 
Homer H. Judd appeared in person 
and by counsel in opposition to the 
complaint. 

At the hearing the facts set forth 
below were established from the testi- 
mony of the complainant and Mr. 
Judd. 

Homer H. Judd owns a develop- 
ment comprising 160 acres of land lo- 
cated on or adjacent to Tyler lake in 
the town of Goshen. The development 
is known as Tyler Lake Heights and 
he has laid out 100 lots on or adjacent 
to the shore of the lake for summer 
residences. He sells water as an in- 
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dividual to thirty-one owners of cot- 
tages at the present time. The devel- 
opment began in about 1934 about 
which time five cottages had been con- 
structed on the development. They 
took water from a nearby spring which 
did not have any pipes connecting the 
spring with the cottages. Mr. Judd 
had dug this spring at the suggestion 
of the owners of the then existing cot- 
tages. 

In about 1935 Mr. Judd constructed 
an artesian well on the development, 
installed a pump and laid about 2,750 
feet of 2-inch pipe in the roads serving 
the development. Title to the land 
comprising these roads in the develop- 
ment is vested in Mr. Judd. There are 
no public highways in the develop- 
ment. The total cost of constructing 


the new water supply approximated 
$7,035. At the time the new supply 


was completed there were six cottages 
on the development. In the deed from 
Mr. Judd to the owners of the lots, 
on which these six cottages had been 
constructed, was a provision that if an 
association of cottages should be 
formed and that association should 
vote to install a water pipe-line system 
on the development and the owner of 
the lot should elect to connect with 
that water system, he would pay his 
proportionate share of the cost of con- 
structing the water system to the 
duly authorized agent of the associa- 
tion. 

No association was actually formed 
until about 1942, although an asso- 
ciation was in the contemplation of the 
owners of the cottages as the develop- 
ment grew. In making sales of lots 
to prospective cottage owners, Mr. 
Judd informed them of the availability 
of a water supply. The existence of 
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a water supply was a factor in inducing 
people to buy alot. It has always been 
the intention of Mr. Judd to limit the 
sale of water to buyers of lots on the 
development in the expectation that the 
owners of the lots would form an asso- 
ciation and take over the existing wa- 


ter supply at a fair price and operate } 


it themselves. He offered in 1944 to 
sell the water system to the cottage 
owners’ association at $5,000. This 
offer was not accepted. 

The initial charge to the cottage 
owners for water was $10 annually. 
Mr. Judd increased the charge to $15 
annually in 1943 and again to $25 an- 
nually in 1944. Water taken by the 
cottage owners is used for the general 
purposes of their summer households. 
Mr. Judd has supplied water upon es- 
sentially a nonprofit basis. 

The well supply and pump have a 
capacity sufficient to provide water to 
cottages on the 100 lots in the develop- 
ment. However, it will be necessary 
to increase the size of the pipe and to 
lay pipe in other roads in the develop- 
ment in order to increase service be- 
yond a maximum of forty cottages. 
There is no water company authorized 
by the general assembly to supply wa- 
ter in the town of Goshen. Mr. Judd 
does not sell water to any person other 
than the present owners of cottages on 
the development. 


Miss Jane A. Flynn and Miss Mary 
E. Flynn, both of Bristol, purchased a 
lot from Mr. Judd in 1940, relying up- 
on the existence of a water supply, and 
constructed a cottage thereon in about 
that year. 

Whether or not the water system 
owned and operated by Mr. Judd is a 
water company subject to regulation 
by the Commission depends upon an 
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interpretation of “water company” as 
defined in § 3577 of the General Stat- 
utes. That definition reads as follows: 

“Water company’ shall include 
every corporation, company, associa- 
tion, joint stock association, partner- 
ship or person, or lessee thereof, own- 
ing, maintaining, operating, manag- 
ing, or controlling any pond, lake, res- 
ervoir, or distributing plant employed 
for the purpose of supplying water for 
general domestic use in any town, city, 
or borough, or portion thereof, within 
this state.” 

The italicized portion of the stat- 
ute is the part directly concerned with 
the question. General domestic use of 
water appears to connote primarily use 
for household purposes and secondar- 
ily use for the commercial and indus- 
trial purposes for which a water sup- 
ply is useful. Ordinarily, also, the 


italicized portion of the section indi- 


cates an intent that the distribution of 
water in the town, city, or borough 
must be broad, rather than restricted, 
in reaching a conclusion that the sup- 
ply is a public supply and subject to 
regulation rather than a private sup- 
ply. 

Hence, a use of the public highways 
for the purposes of supplying water 
under grant by a proper authority 
would be a strong indication that the 
water supply is a public one. The gen- 
eral assembly appears to be the au- 
thority in which is vested the power 
to grant, through a special act, the 
privilege of using the public highways 
in supplying water for general domes- 
tic use or in using the highways for 
any other public utility service. See, 
for example, the case of Canastota 
Knife Co. v. Newington Tramway Co. 


(1897) 69 Conn 146, 36 Atl 1107, 


where use of the public highways for 
a public utility purpose is discussed at 
length; also New York, N. H. & H. 
R. Co. v. Fair Haven & W. R. Co. 
(1898) 70 Conn 610, 40 Atl 607, 41 
Atl 169, and Re New York, N. H. 
& H. R. Co. (1902) 75 Conn 264, 
266, 53 Atl 314; St. Tammany Wa- 
terworks Co. v. New Orleans Water- 
works Co. (1887) 120 US 64, 30 L 
ed 563, 7 S Ct 405. See also, among 
other statutes, Section 3395 of the 
General Statutes which denies to a 
corporation, formed under the general 
stock corporation law, the power to 
transact in this state the business of 
“railroad or street railway company, 
telegraph company, gas, electric light, 
or water company, .’ The re- 
spondent does not use the public high- 
ways in supplying water at Tyler 
Heights and, of course, has no grant 
from the general assembly. 

While a water supply may constitute 
a public utility subject to regulation, 
even though the service is limited to 
relatively few people, particularly 
where the public highway is used in 
distributing the water, obviously a 
limitation in the use of the water sup- 
ply, the number of customers served, 
and the ability to serve additional cus- 
tomers would be a strong indication 
that the water supply is a private 
rather than a public supply subject to 
regulation. 

The legal test to be applied to all the 
available evidence in reaching a con- 
clusion as to whether the water supply 
is a public or private supply can be 
and often has been stated in different 
ways. Applying the common and his- 
torical test, the available evidence does 
not reasonably justify the conclusion 
that Homer H. Judd has held himself 
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out to serve the general public with 
water in any portion of the town of 
Goshen. On the contrary, the evi- 
dence discloses that he has sold water 
as an incident to his real estate de- 
velopment, limited to the particular 
development and with the understand- 
ing that the owners of the cottages 
would at some time in the future re- 
imburse him for the cost of the water 
supply and operate the supply for their 
own mutual benefit. The water sys- 
tem which he operates may be some- 
what likened in its legal effect to that 
of a cooperative enterprise which lim- 
its its service to its own stockholders 
or members of the codperative and 
does not serve or hold itself out as 
willing to serve the public. Under 
such circumstances a cooperative is not 
regarded as a public utility. See an- 
notation in 132 ALR, p. 1495. 

It appearing from consideration of 
the evidence and investigation of the 
legal principles applicable to this ques- 
tion that the water supply of Mr. Judd 
is not a water company subject to reg- 
ulation by the Commission under 
§ 3577 of the General Statutes, the 
Commission submitted a transcript of 
the evidence at the hearing to the at- 
torney general, together with a record 
of the Commission’s research under 
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the legal aspects of the question, and 
requested his advice whether the water 
supply of Mr. Judd is or is not a public 
utility subject to regulation. The at- 
torney general has advised the Com- 
mission that, in his opinion, the water 
supply of Homer H,. Judd at Tyler 
Lake Heights in the town of Goshen 
is not a public utility subject to regula- 
tion by the Commission, within either 
the law or the facts of the case. 


In view of the evidence presented 
at the hearing before the Commission 
in this matter, consideration of the 
law in the case and the opinion of the 
attorney general, the Commission con- 
cludes that the water service being fur- 
nished by Homer H. Judd at Tyler 
Lake Heights in the town of Goshen 
is not a public utility subject to regu- 
lation by the Commission under the 
provisions of the statutes vesting pow- 
er in the Commission over water com- 
panies, 

The Commission, therefore, orders 
that the complaint be, and it hereby is, 
dismissed for lack of jurisdiction. 

We hereby direct that notice of the 
foregoing be given by the Secretary 
of this Commission by forwarding true 
and correct copies thereof to parties in 
interest, and due return make. 
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Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in. personnel. 


“Music-at-Work” 


Ign es Inc., makers of intercom- 
munication and sound equipment for in- 
dustry (see ad, page 34, this issue), announces 
the publication of a booklet entitled “The 
Story of Music-at-Work.” This booklet points 
out the following advantages which may be 
gained by industry through the medium of 
music: 

1. Music is enthusiastically welcomed by 
employees. (Investigations show that between 
98 and 99 per cent of all employees in plants 
where music is played are wholeheartedly in 
favor of it.) 

2. Music discourages employees from leav- 
ing their places of work during the day, and 
in reducing premature departures. 

3. Music reduces employee absenteeism. 


4. Music makes difficult work easier and 
speeds up production. 

5. Music overcomes fatigue. 

It is also pointed out that a sound system 
may be employed, not only for bringing music 
to employees, with all the attendant benefits 
to production and morale, but also for locat- 
ing employees immediately through voice-pag- 
ing. Paging by voice also eliminates the neces- 
sity for decoding distracting bells. 

Copies of the publication may be obtained 
from the manufacturer, 415 Lexington Ave., 
New York 17, N. Y. 


Iron Fireman’s Snow Cruisers 


HE Iron Fireman Manufacturing Com- 

pany of Portland, Oregon, has recently 
completed an Army Ordnance contract for con- 
struction of the first 40 “snow cruisers” to be 
used by the Army Air Corps for search and 
rescue work in snowbound areas, according to 
a recent announcement. 

Although the snow cruisers are now built 
exclusively for the air corps, they promise new 
strides for postwar freighting of supplies and 
personnel, as well as for use in the maintenance 
of power transmission lines, over snowy moun- 
tainous areas. 

The light-weight, wide treaded tractor is 
capable of transporting as much as 4, 
pounds in deep snow and up steep grades as 
high as 35°. Built of four component parts— 
two tracks, power section, and cab—it can be 
sy dismantled for transportation by a 
plane. 

_ According to the manufacturer, tests made 
in Nome, Alaska, and with ski troops in Colo- 
rado have proved the machine is capable of 
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traveling 18 miles an hour under average con- 
ditions, and 2 miles an hour under difficult 
snow conditions and steep grades. An espe- 
cially wide track system with broad footing 
area prevents sinking in the deepest snow. A 
low center of gravity prevents tipping on steep 
sidehills. The deep grousers produce tractive 
effort even in “powder snow.” 

The snow cruiser cabs will accommodate 
three men and an operator, and, if necessary, 
can carry two litters. They are radio equipped, 
enabling communication with planes or other 
tractors. 

It is planned to manufacture the snow cruis- 
ers on a commercial basis after the war. 


Construction Bulletin 


A COMPREHENSIVE picture story of the fabri- 

cation and erection of gas holders, stor- 
age tanks, processing vessels, and other struc- 
tures is contained in general bulletin G-45 of 
the Stacey Bros. Gas Construction Company, 
Cincinnati, Ohio—one of the Dresser Indus- 
tries. 

Available on request, the 44-page bulletin 
shows the company’s production and erection 
facilities in action, and illustrates in detail 
many of the products such as gas holders, stor- 
age tanks, and processing equipment which 
Stacey Bros. builds for the gas, petroleum, 
chemical, and food industries. 


Fast-acting Fire Extinguisher 

A NEw fast-acting portable fire extinguisher, 
Alfite Speedex, is announced by Ameri- 
can-LaFrance-Foamite Corporation of Elmira, 
New York. 

Alfite Speedex is engineered to more speed- 
ily extinguish small oil or electrical fires, with 
no loss of the important extinguishing gas on 
anything but the fire itself. 

This unit is made in 3 different sizes, models 


15, 10, and 4, and uses carbon dioxide as the 
fire extinguishing agent. The numbers indi- 


@ cate the pound capacity of the gas. 


All models are approved by Underwriters’ 
and Factory Mutual Laboratories. Models 4 
(Continued on page 36) 


"MASTER*LIGHTS" 
® Portable Battery Hand Lights. 
® Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 





CARPENTER MFG. CO. 
197 MASTER*LICHT*MARERS™ 
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Every 


@ Core is built up of individual lam- 
inations varnished on both sides. 
It operates at a low density which 
results in low exciting current at 
normal voltage as well as at over 
voltages. 

@ Circular Coils are wound tightly 
with uniform tension, eliminating 
possibility of stretching the wire and 
injuring the insulation. 

@ Coils are mounted concentrically 
on Core and held firmly in place, thus 
eliminating possibility of movement 
during transportation or in service. 


@High Voltage and Low Voltage 












from 
minor 


repairs or re $, with 


minimum time and “expense. : 


@ Generous size of Core and Coils 
results in high, short-time overload 
capacity. 


A thorough knowledge of trans- 
former design, supplemented by a 
careful analysis of operating and 
maintenance problems have resulted 
in many desirable operating features 
being incorporated in Pennsylvania 
Distribution Transformers. Some of 
these are listed above. 


i ae 


TRANSFORMER COMPANY 


8O8 RIDGE AVENUE, N.S 


PITTSBURGH 12, PA. 
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P ania Distribution 
Transformer built to E. 
E.1.=N.E.M.A. Standards 


~~ * 














mounted firmly on Core before yoke steel is built in. Core and Coil unit ready for assembly. 
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INDUSTRIAL PROGRESS—( Continued) 








Work flows with greater smoothness — 
greater speed—the moment you install 
EXECUTONE in your plant or office. Just 
press a button ... and talk! instantly, 
clearly, your voice is carried to the 
person you want to reach. Reports are 
made — questions asked and answered 
—without a man leaving his desk. Tele- 
phones arekept free for imporfant outside 
calls. EXECUTONE INTER-COM SYSTEMS 
are sales-engineered, installed, serviced 
and guaranteed by factory-trained spe- 
cialists. Get the whole story—now! 


PW Aeci/oe 


COMMUNICATION SYSTEMS 


For free booklet mail coupon today! 





EXECUTONE, INC. 
415 Lexington Ave., New York 17, N. Y. 


Please send free booklet. PUF 
a ee ey PEEP eee v0 edeceees 
FUSE boss cc cntiveces veeess cov ccccsseccsoes 


i Ee EPEEERES GEEK ERERE PER PERE ET CPUTT 
City . 





Sessessensenas: BUY MORE WAR BONDS! vsccenecccecnnt 





(Continued from page 33) 
and 15 also carry the approval of the U. S. 
Coast Guard. 
Illustrated literature is available from the 
manufacturer. 


W. S. Lowe Named President 
Winsted Hardware Mfg. Co. 


ILLIAM S. Lowe has been named presi- 

dent and operating head of the Winsted 
Hardware Manufacturing Company of Win- 
sted, Connecticut, according to an announce- 
ment by Laurence D. Ely, cuairman of the 
board of Reeves-Ely Laboratories, Inc., the 
parent concern. The Winsted Company, cur- 
rently engaged in the manufacture of war ma- 
terial, has announced postwar plans for build- 
ing several types of irons including the “Dura- 
bilt Utility Iron,” the conventional automatic 
iron, and the Waring steam iron. 

The company will also manufacture the 
Waring Blendor and other home electric ap- 
pliances. Its products will be distributed by 
the D. E. Sanford Company with headquarters 
at 36 West 47th street, New York city. 


Westinghouse Appointments 


HE appointment of Lee C. Bennett to the 

position of central station manager of the 
Middle Atlantic district of Westinghouse Elec- 
tric & Mfg. Company has been announced by 
E. W. Loomis, manager of the Middle Atlantic 
district. Mr. Bennett will also retain the posi- 
tion of marine manager for the Middle At- 
lantic district, and his headquarters will con- 
tinue to be in Philadelphia, Pennsylvania. He 
succeeds William P. Cochran who is retiring 
after 38 years with the company. 

H. E. Bailey has been appointed as district 
utilities manager for the North Pacific district 
of the Westinghouse Electric Supply Com- 
pany, with headquarters in Seattle, according 
to W. M. Jewell, manager of the district. In 
his new position Mr. Bailey will have com- 
plete responsibility for the development of all 
public and private utility business. 


Multipurpose Circuit Tester 


NEW multipurpose circuit tester product of 


a rugged, self-contained, light-weight 
portable testing unit for acceptance tests of 
residential and commercial wiring is an- 
nounced by the Connecticut Telephone & Elec- 
tric Division of Great American Industries, 
Inc., Meriden, Connecticut. 

Basically, the tester is used for testing insu- 
lation between wires or from wires to the 
ground for defects or failures and the con- 
tinuity of wires with audible positive answers 
at the point where the test is made. With a 
special indicator attachment it also determines 
the polarity of wires, visually. It operates on a 
hand cranked generator which develops 500 
vpc regulated to assure a uniform test re- 
gardless of cranking speed. 

According to the manufacturer, an inexperi- 
enced operator can operate the tester success- 
fully with a minimum of instruction. 
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lec. © Many “‘Clevelands” built 15 to 20 years ago are still on the job today doing their part to ease the 


manpower shortage. e Although out-moded by “‘Cleveland’s” modern standards of performance, 
this evidences the di and correct of the basic design pioneered by Cleveland. e It also 
insu- tells the story of “Cleveland's” policy of rendering prompt repair parts service even on these old 

the machines. e This kind of service and this kind of ability are two more r why “Clevelands” 
con- continue to be the profitable long range investment in the trenching machine field. Guarantee your- 


. self this “Service-Ability” in your Post-War trenching jobs by using Clevelands. 
1ines 


one Toy THE CLEVELAND TRENCHER COMPANY 


* . 4 
500 20100 ST. CLAIR AVE pioneer eo tha:/Simalh Francken CLEVELAND 17, OHIO 
re- bi 
LEVELANDS’ Save More...Because they Do More 


peri- 
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Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 








DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


DAVEY 


TREE [TRIMMING 
FOR 


Linge CLEARANCE 


t 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 


KENT, OHIO 





Why dig through a 


PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Cone Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also’ sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred -by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


a DUCTOR FITTIN Gs 
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@In countless installations Egry 
Business Systems have demon- 
strated their value and usefulness 
by spent up the writing of hand- 
written an — records; by cut- 
ting costs and safeguarding profits 
through the elimination of mistakes 
caused by carelessness, thought- 
lessness and temptation. With the 
systems shown below, Egry has 
met the challenge of modern busi- 


EGRY SPEED-FEED may be attached to any 
standard typewriter in one minute, with- 
out change in construction or operation 
and with Egry Continuous Forms, prac- 
tically doubles the output of the operator 
since all her time becomes productive. 





ness for faster and more efficient 
methods to write initial records. 
Egry Business Systems are used ex- 
tensively throughout the Utilities 
Industry. Investigate today! Write 
for literature containing complete 
information. Or a practical dem- 
onstration of Egry BusinessSystems 
may be arranged in your own office 
at your convenience. There is no 
cost or obligation whatever. 


EGRY TRU-PAK speeds the writing of all 
handwritten records. Eliminates mistakes 
and assures positive control over all re- 
corded transactions. 


EGRY ALLSET Forms are individually bound 
sets, interleaved with onetime carbons 
for immediate use for either typed or 
handwritten records, 


with 
EGRY BUSINESS SYSTEMS 


THE EGRY REGISTER COMPANY, DEPT. F524, DAYTON 2, OHIO 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 


Egry maintains sales agencies in all principal cities 
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TILL THE JAPS SAY “UNCLE” 


Ever since Guadalcanal the United States 
Marines have proved that boys from Ko- 
komo, the Ozarks and the Bronx—when 
steeped in Marine Tradition, skilled with 
Marine training—are doggone good fight- 
ers. On beachhead after beachhead—in 
jungle after jungle—they have been far 
outnumbered by the Japs. But not out- 
fought! 

On they go, those Marines, on land and 
sea and in the air . . . outsmarting, out- 
shooting, outkilling the enemy—till the 
Japs say “Uncle.” 

They have good equipment, sure. 
Most of the thousands of trucks 
they use, for example, are Interna- 
tionals. And most of the thousands 

of bulldozing tractors they use are 


This page is reserved under the MSA PLAN 


Internationals, too. Trucks and tractors 
—vital weapons in this grim, moder 
war! 
But proud as we are that Harvester has 
been able to make equipment rugged 
enough to fight with the Marines, we 
know that the real fighting machine 1 
this march to Tokyo is the Marine him 
self. What a machine! All speeds for 
ward ... none reverse. Tough, rugged 
smart. A superlative fighter, a superb 
citizen. 

We proudly salute those boys from Ko 
komo, the Ozarks and the Bronx 
who are fighting up to their glorious 
motto—Semper Fidelis. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinoi 


(Manufacturers Service Agreement) 


ay 24 





ractors 


noder: 


ter hag 
rugged 
2s, We 
ine i 
e him 
Is for 
ugged 


superb 


m Ko 
Bronx 
orious 


MPANY; 
1, Mlinois 


ny 24, 2945 Public Utilities Fortnightly 





: PROFESSIONAL DIRECTORY 


| This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. » » > 





Tue American Arppraisat Company 
ORIGINAL COST STUDIES e VALUATIONS ¢« REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
ond other principal cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA ; CHICAGO 


PACKARD BUILDING 











ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 


DESIGN Si ord, Bacon & Davis, ANC. RATE CASES 


CONSTRUCTION Engineers APPRAISALS 


VALUATIONS AND REPORTS 
PHILADELPHIA WASHINGTON CHICAGO 














GILBERT ASSOCIATES, Inc. 





ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
ie and oe Serving Utilities and Industrials she oe ae Pose ee 

perating Betterments, i ‘ 
Inspections and Surveys, 2 Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 











FREDERIC R. HARRIS, INC. 
Engineers Constructors Management 
Reports Appraisals Valuations 

NEW YORK 


Knoxville San Francisco Houston 


ae 
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LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 


* 























CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—lInvestigations-—V aluations—Reports 


Steam, Hydro Electric and Diesel Plants 


Boston, Mass. “=. Washington, D. C. 

















he H. MANNING & COMPANY 


120 Broadway, New York 


ENGINEERS 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public’ Utility Affairs including Integration 















PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 
















SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 
With Management Problems, Financing, Reorganization. 


Chicago New York San Francisco 



















Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervisiow 
Chicago 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS © CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO « HOUSTON ec PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 
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WELSBACH ENGINEERING and MANAGEMENT CORPORATION | 
Utility Appraisals ¢ Engineering + Construction » Street Lighting Maintenance 


Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 











80 BROAD STREET 


The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 
Water, Sewage and vse Wests Problems 


Airfields, Refuse Incinerators & Power Plants 
Industrial Buildings 





JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUST RIALS 
RAILROAD ELECTRIFICATION 











11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 





City Planning Reports Valuations DESIGN AND SUPERVISION VALUATIONS 
Laboratory ECONOMIC AND OPERATING REPORTS 
1520 Locust Street Philadelphia 2 BOSTON NEW YORK 
BARKER & WHEELER, ENGINEERS | | JENSEN, BOWEN & FARRELL 
DESIGNS AND CONSTRUCTION — OPERATING Engineers 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — e ° 
MANAGEMENT — APPRAISALS — RATES Ann Arbor, Michigan 
Appraisals - Investigations - Reports 


_ ,, im connection with i 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BLACK & VEATCH 
CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of cen- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LASALLe St., CHicaco 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 














Original Cost Studies. 


| 30 Electric Building Indianapolis, Ind. 


A. S. SCHULMAN ELEctTRrRIC Co. 
Contractors 


TRANSMISSION LINES—UNDERGROUND DistRI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH DEARBORN St. CHICAGO 








W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 











55 Liberty Street New York 
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Kindly address inquiries to: 
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Public Utilities Fortnightly 
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Washington 4, D. C. 
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Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 
equator. Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 
deserts, to the almost 100% humidity in tropical 


and sub-tropical atolls. 


It has been the problem of Sangamo engineers to 
design and produce capacitors that perform faith- 
fully under these varying conditions, and so assure 
vitally needed communications at all times. 

The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 
mica capacitor requirement. 


SANGAMO ELECTRIC 


COMPANY 
SPRINGFIELD, ILLINOIS 
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Predictable 


INVESTMENT 


Base Your Planning on STANDARD UNIT 


By planning to use standard. products 
in your new construction, you can. make 
more accurate cost estimates. Once power 
apparatus is “‘packaged,”’ it can be priced 
and delivered on the same définite basis as a 
watthour meter, a motor, or a refrigerator. 

By carefully studying.the requirements 
of innumerable customers, and by °co- 
ordinating our manufacturing facilities; we 
can offer at a saving to you thousands of 
arrangements: and ratings but’ using rela- 
tively few different parts. This is the heart 
of General Electric’s repetitive manufacture 
program, 

Take. unit “substations, for example. 
When “standard types.-and ratings are 
spécified,.we can inform, you immediately 
as to costs ‘and. delivery’ schedules. And 
further standardization _progress—which 


can»be made possiblé only by your 
operation—will enable us to extend 
advantages of accurately predictable 
vestment cost to almost all heavy poi 
.apparatus. General Electric Compa 
Schenectady 5, N. Y. 


Slide the factory- 





into position, make 
the necessary con- 
nections —turn. on 
the power 


ie - 


Buy all the BONDS you can—and keep all 





